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JUDGE PETER CLARK:

1.
This is an interlocutory appeal by Mrs Asselman, the Appellant in these proceedings, against certain directions ordered by the Registrar in a letter dated 19 December 2001 and identified in a further letter dated 16 January 2002.  In order to understand the issues raised in this appeal it is necessary to explain the material background.

2.
By an Originating Application presented to the then London (North) Employment Tribunal on 16 December 1997 the Appellant complained of unfair dismissal, sex discrimination, victimisation and brought an equal pay claim against her former employer, Rank Xerox UK Ltd and three named employees of that company.

3.
The claims were resisted and came on for hearing before a Tribunal chaired by Mrs J R Hill on 14 – 18, 21 June 1999.  By a decision with extended reasons promulgated on 20 July 1999 that Tribunal dismissed all complaints.  As to the claim of Unfair Dismissal the Tribunal record in their decision:

“The Applicant was initially procedurally unfairly dismissed but that the unfairness was cured at the appeal.  The dismissal was therefore fair.”

4.
Against that decision the Appellant appealed to the Employment Appeal Tribunal, (case number 1116/99).  The appeal came on for preliminary hearing before a division presided over by Miss Recorder Elizabeth Slade QC on 9 March 2001.  The purpose of a preliminary hearing is to determine whether some, all or none of the points raised by an Appellant in the Notice of Appeal constitute reasonably arguable points of law fit to proceed to a full hearing at which both parties attend.

5.
In a judgment given by the Learned Recorder that day, the EAT concluded that the grounds of appeal relating to the direct sex discrimination claim disclosed no arguable point of law.  That part of the appeal was accordingly dismissed.  The remaining challenges were allowed to proceed to a full hearing.  The Recorder summarised the position at paragraph 16 of her judgment thus:

“In summary, our conclusion is that on the basis outlined in this judgment, the appeal against the dismissal of the unfair dismissal, victimisation and equal pay claims can proceed.  The complaints of sex discrimination are dismissed.”

6.
The Recorder then went on to give directions for the full appeal hearing, including this sentence:

“Chairman’s notes of evidence relating to the ground of appeal that the finding that the dismissal was fair was perverse to be produced.”

Following that judgement a member of the EAT staff drew up and promulgated an order dated 9 March 2001 which contained the following orders and directions:

“The Tribunal orders that the Appeal be allowed to proceed to a full hearing in accordance with the judgment of the Employment Appeal Tribunal.  The Tribunal directs that the learned Chairman do be asked to provide his (sic) Notes of Evidence on the perversity point.”  

7.
Thereafter the chairman, Mrs Hill, was asked to produce her Notes of Evidence “on the perversity point.”  That evoked a response from the Regional Chairman, Mrs T J Mason, indicating that both she and Mrs Hill were uncertain as to what the Appeal Tribunal wanted in relation to the Chairman’s Notes.  It was pointed out that the 6-day hearing below had generated 72 pages of notes.  The matter was referred to the Recorder by the Registrar.  She responded by letter dated 19 July 2001.

8.
First she made 2 corrections to the order of 9 March 2001, to reflect the fact that the EAT had dismissed that part of the appeal which related to the complaint of direct sex discrimination and secondly to correct the gender of the chairman, Mrs Hill.

9.
Secondly, she sought to clarify the order as to Chairman’s Notes.  She pointed out that the notes were required only in relation to the Appellant’s contention that the Tribunal’s finding of a fair dismissal was perverse.  As to that, the Recorder indicated that Notes of the evidence relating to prior notification of the precise disciplinary charges against the Appellant to be considered at the disciplinary hearing and of the evidence given as to what the Respondents found to have constituted gross misconduct are required.  All 72 pages of notes were not needed.

10.
Finally, the Recorder amended the original order in manuscript and an amended order, said to be amended under Rule 33(1) of the EAT Rules was then promulgated on 26 July 2001.  The Amended Order now read, so far as is material:

“The Tribunal orders that the Appeal be allowed to proceed to a full hearing in relation to the issues of Equal Pay, Victimisation and Unfair Dismissal only

The Tribunal further orders that the appeal in relation to Sex Discrimination be dismissed in accordance with the Judgment of the Employment Appeal Tribunal

THE TRIBUNAL DIRECTS that the learned Chairman do be asked to provide Notes of Evidence relating to prior notification of the precise charges to be considered at the disciplinary hearing and of the evidence given as to what the Respondents found to have constituted gross misconduct”

11.
Following that order Mrs Hill produced the witness statements and her notes of the evidence given by 3 witnesses for the Respondents, Tracey Mudge who said that she had taken the decision to dismiss the Appellant; Frank Mooney, who was one of two people sitting on the internal appeal pannel and Richard Sullivan, the then Director of Group Services.  The Appellant was unhappy with the Amended Order.  She wrote to the Registrar on 9 September 2001 setting out her complaints.  Correspondence followed.  The Appellant wanted further Chairman’s Notes.

12.
On 19 December the Registrar replied.  She refused to order any further Chairman’s Notes.  She refused the Appellant’s application for an adjournment of the full hearing of the appeal, then fixed for 26 April 2002.  She also refused to further amend the amended order of 26 July to add a comma after the words ‘Equal Pay.’  Dissatisfied with those directions the Appellant now appeals to me against the Registrar’s order.

13.
Three issues arise:

(1) The adjournment application.  That point has gone since it is not now possible to hear the appeal on 26 April 2002 and the date has been vacated.

(2) The missing comma.  In the course of submissions this afternoon, it has become clear to me and I think to Mrs Asselman, that her concern with the absence of a comma in the amended order arises in this way.  She is concerned that without the comma there appearing she will be limited in the scope of her argument at the full appeal to arguing equal pay, victimisation and unfair dismissal.  I have sought to set her mind at rest as to this concern and as I indicated will do so in this judgment.  The three separate causes of action, the equal pay claim, the victimisation claim (under the Sex Discrimination Act) and the unfair dismissal claim, are all open for argument at the full hearing of the appeal in accordance with the judgment of Miss Recorder Slade.  In these circumstances there is no requirement to alter the amended order.

(3) Chairman’s Notes of Evidence.  This is the most contentious area in this appeal.  The judgment of Miss Recorder Slade makes it clear in paragraph 60 that the order for production of Chairman’s Notes of Evidence is limited to the ground of appeal alleging that the finding of fair dismissal was a perverse finding.  

14.
I have reminded myself of a principle which is not challenged by Mrs Asselman, set out in the judgment which I gave in Goldman Sachs Services Ltd v. Montali EAT/1203/01 unreported 19 October 2001.  It is the principle that interlocutory orders made in civil courts and by extension Employment Tribunals and this Employment Appeal Tribunal, ought not to be altered without good cause on a later occasion see Chanel Ltd v. Woolworth and Co. Ltd [1981] 1WLR 485, Jameson v. Lovis [2001] EWCA Civ 1264 and Maurice v. Betterware Ltd [2001] ICR 14.

15.
I do not propose to alter the decision taken at the preliminary hearing held last year, that is to say I am not prepared in this appeal to extend the scope of Chairman’s Notes beyond those ordered by Miss Recorder Slade.  The difficulty that arises is that neither the judgment nor the original order nor the amended order made consequent upon the Recorder’s judgment identifies precisely which witnesses evidence is to be produced by way of Chairman’s Notes.  I understand the difficulty which faced Mrs Hill in the first instance.  However, the Chairman has produced the witness statements and her notes of evidence of the three Respondents’ witnesses’ whom I have mentioned.  Are any further witnesses’ evidence needed in order to comply with the direction given by Miss Recorder Slade?  Mrs Asselman submits that she also requires notes of the evidence given by Tom Madison, a Human Resources Manager, whom she tells me and I accept gave evidence below, but who is omitted from the list of witnesses in paragraph 20 of Mrs Hill’s reasons.  

16.
I have been shown his witness statement prepared for purpose of the Tribunal proceedings.  It seems to me on the submissions made by Mrs Asselman that his evidence does not bear on the precise issues in relation to which Chairman’s notes were ordered.  That is to say the prior notification of the disciplinary charges considered at the disciplinary hearing held by Ms Mudge in October 1997 nor as to the Respondent’s findings as to what constituted gross misconduct justifying the dismissal of the Appellant.

17.
In these circumstances, I am satisfied that adequate notes of evidence have been provided to the limited extent directed by Miss Recorder Slade.  Accordingly I must dismiss this appeal.
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