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LORD JOHNSTON:

1. In this appeal the appellant employee challenges the findings of the Employment Tribunal to the effect that she was not discriminated against on grounds of sex, nor that she had been unfairly dismissed from her employment with the respondents.

2. The background to the matter is that the appellant was employed as Head Veterinary Nurse at the veterinary hospital in question.

3. In the summer of 1997, the appellant became pregnant and in due course gave birth to a child.  After a period of maternity leave she advised the respondents of her intention to return to work on 5 January 1998 but that she would prefer to work part time.  Initially, the respondents agreed to this but in due course, unfortunately, matters escalated into a dispute with the appellant declining to work full time and the respondents requiring her to do so for reasons which they set out in a letter to her of 24 February 1999, which the Tribunal quotes.  Consequent upon receiving that letter, the appellant maintained her position and accordingly on 3 March she was formally dismissed.

4. The Tribunal first of all deal with a question of sex discrimination in the following terms:-

“In our deliberations, we dealt first with the question of sex discrimination.  The law requires firstly that the employer impose a requirement or condition on the employee, which condition may be gender neutral.  Secondly, that requirement or condition has to have a disproportionate effect on women (or men).  Thirdly the applicant should not be in a position to comply with that requirement or condition. (section 1(1)(b) of the Sex Discrimination Act 1976).

If these circumstances are established, then indirect sex discrimination has taken place, although the defence of “justification” may be open to the employers.

It is clear that in this case, the employer did impose a requirement or condition, that is a requirement that the applicant return to full-time working.  Although there was a great deal of evidence as to the negotiation process, there is no doubt that the dismissal arose from the applicant’s refusal to meet any of the respondents proposals which involved her working after 2pm, and the dismissal was clearly to the applicant’s detriment.

It is generally accepted that a requirement to work full-time has a disproportionate effect on women, and we are satisfied that in a situation where a woman is returning to work after maternity leave, and has a young child or children at home, it is prima facie detrimental to apply a term or condition of full-time working.  (Home Office -v- Holmes).
We were less satisfied that the applicant was unable to comply with that condition.  We did hear evidence that by employing a child minder, the applicant would be worse off financially, to the extent of around £20 per week, but this did not of itself seem to us to make compliance impossible.  The question however is not whether it is physically impossible, but whether it is a practical proposition.  (Price v Civil Service).  In the present case, the applicant had continued to work part time for nine months after her return to work, and before the condition was imposed, so that she was able accurately to assess the extent of her child care requirements and also to assess the complicated travel and other arrangements which would be necessary if she were to work full-time.  Although she may have been exaggerating the consequences a little, it did seem a reasonable series of points to make, and on balance it did seem to us that compliance would not have been a practical proposition.

As to the “justification” defence by the respondents, they too had the same nine months experience of part time working by the applicant.  We heard a great deal of evidence of the disturbance to the business caused by the absence of a full-time head nurse.  To the applicant’s observations that she didn’t see it, the respondents made the obvious retort that she wasn’t there to see it.  We did not accept that the applicant had no knowledge of these difficulties; she was present at least some part of each working day, and she was often called upon to resolve the difficulties the following day.  The applicant’s constant position was that part time work was feasible for her position as head nurse if her deputy pulled her weight; and that if she didn’t, it was up to the respondents to make sure that she did.

What the Tribunal has to do is to balance the effect of the requirement against the discriminatory effect of its imposition.  We had in mind the comments of the ECJ in Bilka-Kaufhaus that the respondents require to have a real need, and that the measures taken to satisfy that need are both appropriate and necessary to achieve the objective.

We could not accept the applicant’s assertion that most of the problems could be laid at the feet of the deputy head nurse.  Her job specification, as explained to us, was very different, and the applicant’s specification disclosed a much higher level of management input on the part of the head nurse.  For a while, the absence, part time, of a head nurse could be tolerated, with the co-operation of all concerned, but it was evident to us that problems would inevitably begin to accrue and the respondents amply demonstrated just what these problems were.  The evidence was that no other head nurse position in Scotland, possibly in the United Kingdom, was part time on a permanent basis.  It seemed to us that the applicant was expecting far too much of the respondents to reorganise and restructure their arrangements with the other employees to suit the childcare arrangements of the applicant.  The position of head nurse was a senior one, and we were satisfied that bearing in mind the size and resources of the business, it required a full-time employee.  All other reasonable options having been explored, the respondents’ insistence upon full-time working was justified.

In these circumstances, the applicant has failed to show that the requirements of section 1 of the Sex Discrimination Act have been satisfied, and the application is refused in this respect.”

5. We will deal with this question first.

6.
Mr Loughney, who appeared for the appellant, made a number of initial submissions to the effect that the Tribunal had given inadequate reasons and indeed had made errors in the findings of fact.  He was concerned that in what was a contradictory position on the evidence with regards as to whether or not, for example, the practice could tolerate part time working by the appellant, the Tribunal had not given sufficient reasons to why it accepted the employers’ position.  While he accepted that the Tribunal had applied the correct test once a finding of potential discrimination to the detriment of the appellant had been made, on the issue of objective justification it was submitted that the facts that were relied upon were not sufficiently forceful to base a decision, not least because of the extent of detriment to the employee of losing her job.  Objective justification, it was submitted, required the employer to restructure and reorganise their arrangements to cater for the appellant’s reasonable childcare demands which they could have done and thus it was not appropriate for them to adopt the position they did with regard to full time working.  The proportionality test was not met in the present case because of the difficulties that the appellant suffered in trying to find other employment in what was a very rarified employment atmosphere and post.

7. The response of Mr Meth appearing for the respondents, was clear and to the point as he maintained that the issue was one of fact.  The employer had on the evidence bent over backwards to accommodate the appellant’s wishes and the terms of the letter of 24 February which the Tribunal have quoted manifestly recorded the employer’s position which the Tribunal was entitled to accept.

8. With this last proposition we agree.  It is clear to us that the Tribunal clearly established the right tests in their own minds with regard to objective justification and relied upon evidence which was competently before it to justify their decision.  We find their reasoning to be impeccable and would support it.

9. The second ground of appeal related to the paucity of the reasons given for dismissing the claim for unfair dismissal which is confined to one paragraph in the following terms:-

“The applicant was also claiming that she was unfairly dismissed.  It seems to us that the respondents having made this requirement, and the applicant having refused to conform to the terms of her contract, then the respondents have a reasonable argument that the dismissal is fair on the basis of “some other substantial reason”.  Taking an overall view of the situation, as we are obliged to do in terms of section 98(4) of the Employment Rights Act 1996, we find the dismissal to be fair.  The application is accordingly dismissed in this respect also.”

10. At first sight it is highly arguable that the reasoning therein stated is not adequate but when the whole case is properly considered, as Mr Meth submitted, it is perfectly obvious to us that the same facts bore upon the issue of unfair dismissal as related to objective justification in the context of sex discrimination.  The Tribunal have found that the reason for dismissal was “some other substantial reason”, namely, the requirement that the appellant worked full time in the needs of the business.  While, thereafter, it is necessary in terms of statute for the Tribunal to go on to consider whether the employer was reasonably entitled to rely upon that reason, they have plainly done so in this case upon the basis of the evidence they used to consider the question of objective discrimination.  In our opinion the Tribunal have again directed themselves to the right question, namely, the reasonableness behind the dismissal, having adequate evidence before it to justify its findings and again therefore we do not interfere with its conclusions.

11. By way of postscript, we have some concern that the tragedy of this case may well arise from the fact that someone seems to have advised the appellant that she had a statutory right to work part time and this coloured her thinking.  No such right exists and while an employer such as the present respondents would have to justify a requirement, for example, of full time working, or indeed any other demand made upon an employee unilaterally, if they can so justify as they have succeeded here, then there is no breach of the employee’s rights.

12. For these reasons this appeal will be dismissed.
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