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JUDGE PETER CLARK:
1.
Both this Employment Appeal Tribunal and the Court of Appeal have, on many occasions, warned that the Tribunals power to hold hearings on preliminary issues under what is now rule 6 of the Employment Tribunal Rules 2001 should be used sparingly.  It is appropriate where the point in issue is a ‘knockout point’ see C J O’Shea v. Bassi (1998) ICR 1130, 1140 (Lindsay P); a self-contained issue, the resolution of which is capable of being determinative of the whole case, see Wellcome Foundation v. Derby (1996) IRLR 538.  
2.
However, where evidence of both the preliminary hearing and the substantive hearing will largely overlap causing added delay and expense in holding a preliminary hearing, then it is preferable to have just one substantive hearing.  Munir v. Jang Publications (1989) ICR 1 (CA).  Consider the present case.  The Applicant, Mr Aslett was and is an employee of the Respondent Trust.  On 27 April 2001 he presented an Originating Application to the Employment Tribunal raising 2 complaints against his employer.  First, that he had been discriminated against on grounds of his disability; (the disability complaint); he is dyslexic.  Secondly, that he has been victimised, that is action short of dismissal had been taken against him, for the purpose of preventing or deterring him from carrying out his responsibilities as a trade union representative, (the trade union activities complaint), contrary to section 146 of the Trade Union Labour Relations Consolidation Act 1992.

3.
In support of the disability complaint he set out, in 16 numbered paragraphs, particulars of the acts on which he relied.  As to limitation, the Respondent accepted that grounds 8 -16 were in time, but contended that grounds 1 – 7 were not.

4.
In relation to the trade union activities complaint, the first ground relied on, his being told on 25 January 2001 that he could no longer be on the Joint Consultative Committee or be a trade union representative, and a further ground, that he was not allowed to go on an official union course, permission having been refused on 10 January 2001, were, if ‘one-off acts’, done outside the primary 3 month limitation period.  However, a further complaint that he was required to collect union materials from the Grantham office on 30 March 2001 was plainly in time.  
5.
It is now well-established that in discrimination cases evidence of events which occurred outside the primary limitation period (and no extension of time is sought in this case) may be relied on in support of the in-time allegations.  Thus all of the evidence relating to each of the Applicant’s grounds of complaint may be adduced at the substantive hearing of the case, at which an issue arises, on the face of the Notice of Appearance, among others as to whether the Applicant was disabled, apart from the general merits of the complaint.

6.
Despite this, the Tribunal decided to hold a preliminary hearing to determine whether the earlier incidents relied on in both complaints were continuing acts and therefore in time.  Mr Linden has been unable to tell us whether that hearing was directed by the Tribunal of its own motion or on application, presumably by his clients.  That hearing took place in Lincoln on 28 November 2001 before a Tribunal chaired by Mr J S Walker.  It was conducted on the basis of submissions by solicitors acting for the parties; those submissions being directed solely to the contents of the Originating Application.  No evidence was heard.
7.
The Tribunal found that, in both instances, there was a continuing act such that all allegations were in time.  Against that decision, promulgated with extended reasons on 10 December 2001, this appeal is brought.  It comes before us today for preliminary hearing, just over 13 months since the Originating Applications was lodged with the Employment Tribunal.  
8.
Dealing with the issues in the appeal between these parties, it seems to us that the grounds of appeal set out by Mr Linden in the Notice of Appeal and developed in his helpful, written skeleton argument, are arguable grounds which ought to go forward to a full hearing.  In particular, there is a real question as to whether or not the Tribunal were entitled to conclude that the earlier allegations in truth constituted a policy or practice on the part of the Respondent which brings those allegations within the continuing act definition.  

9.
The matter is further complicated by a dispute which is identified in an exchange of correspondence between solicitors, copies of which are before us, as to precisely how the case was put on behalf of the Applicant below.  We accept Mr Linden’s suggestion that, in order to resolve that dispute, we should direct that the Chairman’s notes of submissions made below should be obtained and we give that direction.  At the full hearing, it may be that this Tribunal will want to take the opportunity to emphasise again the circumstances in which rule 6 preliminary hearings before Employment Tribunals are appropriate as opposed to a directions hearing which is highly desirable in discrimination cases of this type, so that at an early stage in the litigation the case can be properly managed and the issues clearly identified so that each party can prepare his case for the substantive hearing.  

10.
We say no more about that, this being only a preliminary hearing and we shall direct that the appeal proceed as presently constituted to a full hearing.  The case will be listed for three quarters of the day, Category B.  There will be exchange of skeleton arguments between the parties not less than 14 days before the date fixed for the full appeal hearing.  We have already given a direction as to Chairman’s notes of submissions.  There are no further directions at this stage.  
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