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MR JUSTICE BELL:
This is an appeal by Mr Turner against the decision of the Employment Tribunal held at Stratford on 18 May 1999 and promulgated on 29 June 1999 on Mr Turner’s originating application complaining of unfair dismissal and in respect of reasons for his dismissal.

The decision appealed against was that:

“The unanimous decision of the Tribunal is that, on a preliminary issue, the complaints in respect of unfair dismissal, and providing written reasons for dismissal, were not presented before the end of the period of three months beginning with the effective date of termination, and the Tribunal is not satisfied that it was not reasonably practicable for the complaints to have been presented before the end of that period. Accordingly this application in respect of these two complaints can proceed no further.”

1.
Put as shortly as the issues on the appeal allow the history of Mr Turner’s case is as follows.

2.
Mr Turner worked for the Respondent as an architect from 10 December 1989. He became ill with depression and the respondent terminated his employment with effect from 18 August 1995 by a letter dated 22 June 1995 giving him eight weeks notice. He did not present his application to the Industrial Tribunal, as it then was, until 22 August 1997, some two years after the effective date of termination.

3.
Section 111 of the Employment Rights Act 1996 provides, in so far as it is material:

“(1) A complaint may be presented to an [employment tribunal] against an employer by any person that he was unfairly dismissed by the employer.

(2) … an [employment tribunal] shall not consider a complaint under this section unless it is presented to the tribunal -

(a) 
before the end of the period of three months beginning with the effective date of termination, or

(b) 
within such further period as the tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months.”

Section 93 contains equivalent provisions in respect of a complaint about the provision of reasons for dismissal.

4.
On 9 January 1998 a Chairman of the then Industrial Tribunal, sitting alone at Stratford, held a Preliminary Hearing directed to considering the following issue:

“Was it reasonably practicable for the Applicant to present his complaints within the statutory time limits?”

The Chairman’s decision promulgated on 10 March 1998 was that:

“the time for presenting the Originating Application in relation to the complaints of unfair dismissal and for written reasons for dismissal is extended to 22 August 1997”.

5.
The Chairman heard evidence from Mr Turner and read reports. He accepted Mr Turner’s evidence without hesitation and in doing so he took into account Mr Turner’s physical condition as observed by him, and the manner in which Mr Turner gave his evidence. The essence of Mr Turner’s case was that he had been unable to make his application earlier than he did because of continued mental ill-health since October 1994 when he suffered a breakdown due to his work conditions.

6.
The Chairman found that Mr Turner had suffered a mental breakdown which led to the respondent referring him to the Occupational Health Physician, Dr Peters, in December 1994, when Dr Peters reported that Mr Turner was suffering from a severe chronic anxiety state and had been unwell for at least two months before going off sick. In April 1995 Dr Peters saw Mr Turner again. He reported that Mr Turner was no better than when last seen, and he recommended that Mr Turner be retired on grounds of ill health. Acting upon that opinion the respondent wrote the 22 June 1995 letter.

7.
The Chairman’s decision stated that the only issue for him to decide was whether it was reasonably practicable for Mr Turner to present his application before the 22 August 1997. The Chairman’s conclusions were:

“14. Mr Turner appeared to me to be in a state of stress and from time to time shaking with anxiety. He has been and still is suffering from high blood pressure and is clearly in a depressive state. He has been and still is receiving treatment, including anti-depressants, on a regular basis from his general practitioner and from a specialist psychiatric clinic. He had and still has suicidal tendencies.

15. He tells me and I accept that he has “no concept of time” and that he has not been out of the house for months. With the help of his wife he has been able to write simple letters to LBH and that it was very much “one step at a time” for him. He did not receive much help from his Union. He did not apply to this Tribunal in time as he was “not capable of it” and “mentally [he is] a cripple”.

Conclusions

16. On the basis of the evidence before me, I have come to the conclusion that it was not reasonably practicable for Mr Turner to make this application earlier than he did and I extend the time for so doing until the 22 August 1997.”

Unhappily for Mr Turner the Employment Appeal Tribunal overruled that decision on 25 November 1998, on the basis that there was a two-fold test for deciding whether an application was presented within time for the purposes of section 111(2)(b) and section 93.

8.
Firstly, the Tribunal had to decide whether it was “satisfied that it was not reasonably practicable for the complaint to be presented before the end of [the] period of three months” beginning with the effective date of termination.

9.
Secondly, if it was satisfied as to that first test, the Tribunal had to decide whether the complaint was presented “within such further period as the tribunal considers reasonable”.

10.
In Mr Turner’s case the Chairman had fallen into error in stating that the only issue was whether it was “reasonably practicable” to present his application before 22 August 1997. Deciding the second question, whether the complaint was presented within a reasonable period, involved a consideration of the positions of both employee and employer, and in considering solely whether it had been reasonably practicable to present his complaint before 22 August 1997, the Chairman had not dealt with the necessary considerations.

11.
The judgment of the Employment Appeal Tribunal stated: 

[At page 3E of the transcript]:

“We regret to say that in our considered view this is a fatally flawed decision”.

[At pages 3H to 4C]:

“ … unfortunately as far as this case is concerned there was, in our view, a fundamental misdirection which goes to the very heart of the decision making progress. In Paragraph 1 of his Extended Reasons the Chairman stated the issue to be:

“Was it reasonably practicable for the Applicant to present his complaints within the statutory time limits?”

That was a correct statement of the first part of the statutory test but it ignored the second part of the test.”

[At page 5E]:

“ … this is a short matter, it is a fundamental matter and we cannot take any other view than that the total absence of any consideration of the test of the reasonableness of the period after the expiry of the three month period has ever formed any part of the decision-making process or thought of this Chairman.”

[At page 6C to G]

“For those reasons we have decided that the case should be remitted and it should be remitted to a differently constituted Tribunal, as we have indicated, and we think it highly desirable it should be to a full Tribunal. It is right to say that a further issue is not one that we have considered: namely whether it is right to call for further evidence before the Employment Appeal Tribunal, because it is, I think, accepted on both sides that that is now an academic matter since the case will be returned to the Tribunal to be reheard and it will be up to the parties to determine what evidence they will seek to adduce to put before the Tribunal.

We do not in any way wish anything we have said to be taken as a hint by us as to how the Tribunal should decide the case. This is not a case where we consider it right to ourselves reverse the decision of the Tribunal as opposed to ordering its remission - that would be to usurp the function of the Industrial Tribunal. All we are saying is parties have a right to have the case determined under the Statutory provisions and sadly in the context of this case we do not think it is clear from the decision that that has been done. For the reasons we have given this case ought to be remitted to a freshly constituted Tribunal.”

The Order of the Employment Appeal Tribunal was drawn as follows:

“THE TRIBUNAL ORDERS that the Appeal be allowed and that the decision of the Employment Tribunal be set aside in accordance with the judgment of the Employment Appeal Tribunal.

THE TRIBUNAL FURTHER ORDERS that the matter be remitted to a freshly constituted Employment Tribunal.”

The fresh hearing was held as we have indicated on 18 May 1999, and its decision was promulgated on 29 June 1999.

12.
Fresh indeed the hearing was, because the Tribunal was not even satisfied that it was not reasonably practicable for Mr Turner’s complaints to be presented within the 3 months beginning with the effective date of termination, that is not later than 17 November 1995.

13.
The material parts of the new tribunal’s extended reasons read:

“2. This is the second time this matter has come before the Employment Tribunal. A previous Tribunal, where the Chairman sat alone, found in favour of the Applicant on these matters on 9 January 1998. However following an appeal by the Respondent to the Employment Appeal Tribunal that Tribunal allowed the appeal and remitted these maters back to a freshly constituted Tribunal for re-hearing.

…

6. Essentially Ms Alexander from the Free Representation Unit submits on behalf of the Applicant that this delay was a consequence of the Applicant’s illness. We have been given details of that illness including medical reports. There can be no doubt that, unhappily, Mr Turner has suffered from a long depressive illness. Initially that prevented him from working from October 1994. Prior to his employment ending he was in contact with his union UNISON in respect of his concern on some health and safety matters. Following the ending of his employment he copied letters which he sent to his employer to union representatives.

7. Indeed it is in respect of those letters which he sent to his employer, particularly in October 1995, to which this Tribunal has had particular regard in respect to considering the first test under section 111, i.e. whether we are satisfied that it was not reasonably practicable for the complaint to be presented before the end of the period of three months following the termination of employment, i.e. in this case up to 17 November 1997. (See the decision of the Court of Appeal in Palmer v. Southend-on-Sea Borough Council [1984] IRLR 119.)

8. We have looked carefully at letters signed by the Applicant to his employer dated 18 October 1995 and 23 October 1995. The first is a lengthy well presented letter. The second is the one which specifically claims a redundancy payment and is indeed the letter which brings the Applicant in that respect within the relevant time limits.

9. Mr Themis of Counsel on behalf of the Respondent submits that those letters are inconsistent with an argument that Mr Turner’s illness was so severe that he was incapable of submitting an application in respect of unfair dismissal and written reasons for dismissal to the Employment Tribunal within the three month period.

10. Ms Alexander seeks to diminish that submission by Mr Themis by asserting that Mr Turner’s wife was instrumental in producing those letters based on Mr Turner’s undoubted ability to keep meticulous records of the relevant matters. Mrs Turner has submitted a witness statement but has not attended here today. We note on her statement that she has some experience of personnel.

11. Undoubtedly Mrs Turner has been extremely supportive of her husband but we remain unconvinced that the Applicant himself was so ill as to prevent his having taken the necessary steps, with the assistance of either his wife or the union to have presented a complaint in respect of unfair dismissal or of written reasons for dismissal within the three month period. All he had to do, if he considered in some way that his termination of employment was unfair, was to set matters in motion. If perhaps the nature of his illness had meant that for some time he would have had found actually attending at a Tribunal hearing unduly stressful, that could have been taken into account by the Tribunal itself on the presentation of appropriate medical evidence.

12. Accordingly the Tribunal finds unanimously that we are not satisfied that the first test has been met and accordingly this application in respect of unfair dismissal and written reasons for dismissal can proceed no further.

13. If we are wrong in respect of the above conclusion and the first test has been met we would add that we would have accepted Mr Themis’ submission that there were opportunities thereafter when undoubtedly it became practicable for the complaint to have been submitted prior to 22 August 1997. In Particular the Applicant was writing again to his employers in July 1996, this time threatening to take legal advice. The Tribunal would have found, had it been necessary to do so, that any further reasonable period after the expiry of the three month period ended in the Summer of 1996.

14. Ms Alexander, who has done all she can most ably to assist Mr Turner, has sought our approval to a claim to the Department of Trade and Industry for the cost of two medical reports. However, although we are naturally sympathetic in respect of the limited facilities available to the Free Representation Unit we are not able to say that those reports were essential to our findings, and consequently that request is refused.”

14.
At a preliminary hearing of this appeal on 22 November 1999, this tribunal (differently constituted) ordered that Mr Turner’s appeal be allowed to proceed to a full hearing on a number of grounds which Mr Morton has pursued on Mr Turner’s before us. The first ground is that the Tribunal erred in making a distinction between presenting or setting a claim in motion, on the one hand, and prosecuting and thus proceeding with it on the other, so far as the first stage of the test for section 111(2)(b) was concerned.

15.
Mr Morton accepted that rule 1(1) in Schedule 1 of the Employment Tribunal (Constitution and Rules of Procedure) Regulations 1993 provides that:

“where proceedings are brought by an applicant, they shall be instituted by the applicant presenting to the Secretary an originating application, which shall be in writing and shall set out … (c) the grounds, with particulars thereof, on which relief is sought.”

He did not challenge the authority of Hetton Victory Club Ltd v. Mr Swainston [1983] I.C.R.341, approving what was said by Sir John Donaldson in Hammond v. Haigh Castle [1973] I.C.R.148 at 151, to which Mr Choudhury, for the respondent, drew to our attention, to the effect that a complaint is presented to a tribunal when it is received by the tribunal. But Mr Morton contended that presenting an application for the purposes of section 111(2) of the Act involved the process of initiating a claim, which process could, for instance, involve requests for further and better particulars and interlocutory hearings. Moreover, it would be unjust if an application by someone who was mentally ill was “presented” for the purposes of section 111(2) by the mere act of getting it to the office of the Employment Tribunal. If such an applicant “presented” his application in that bare sense, together with a letter explaining that ill-health prevented him taking the matter any further for the time being, he might be met by an application under rule 6 of Schedule 1 of the Regulations, challenging his entitlement to bring the proceedings, or by an application under 13(2)(f) of Schedule 1 to strike out the application for want of prosecution.

16.
In our view, however, there can be no doubt that a proper applicant, however ill, is entitled to make a complaint to the Employment Tribunal which can be relied on to do whatever is just, bearing in mind the interests of both parties, and the public interest, if there is delay in prosecuting an application after its presentation.

17.
The prosecution of a claim is a very different exercise to its presentation as described in rule 1(1) and the cases to which we have referred. It makes obvious sense both that an application should be promptly presented in that sense and that presentation in that sense is all that is required of an applicant to meet the requirements of section 111(2). It is sufficient if Form I.T.1 states the nature of the claim quite simply. The word “presented” must mean the same in respect of all its uses in section 111(2). It makes no sense to suggest that it means “presented” in its simple sense, as it clearly does, for the purpose of meeting the time limit in paragraph (a), but “presented and prosecuted” for the purposes of what is reasonably practicable, or indeed reasonable, when applying paragraph (b).

18.
In our view the distinction which the tribunal made between presenting the claim and prosecuting it was valid and, indeed, necessary. So the first ground of appeal fails.

19.
The second ground is that the Tribunal erred in revisiting the first, “reasonably practicable to present within three months” test. Mr Morton contended that the initial decision by a Chairman alone that it was not reasonably practicable for Mr Turner to present his application before 22 August 1997 must mean that the Chairman found that it was not reasonably practicable for him to present it within the three month period beginning with the effective date of termination; the longer period included the shorter; and it was no part of the reasoning of the Employment Appeal Tribunal that the decision thus reached that it was not reasonably practicable for Mr Turner to bring his case within the three month period (the first limb of the test for section 111(2)(b) was perverse or incorrect.

20.
So far, we agree. But Mr Morton accepted that the success of this ground of appeal depended upon his ability to analyse the Employment Appeal Tribunal’s judgment on the successful appeal against the Chairman’s decision in such a way as to demonstrate that its direction to remit the matter to a fresh tribunal amounted to a remission on the second limb only of the test for section 111(2)(b). See Interbulk Ltd v. Aiden Shipping Co. Ltd (The “Vimeira” No.1) [1985] 2 Lloyd’s Law Reports 410, which was applied in Aparau v. Iceland Frozen Foods Plc [2000] I.C.R.341, to the effect that the extent to which the tribunal’s jurisdiction is revived in consequence of an order remitting the matter to it depends entirely on the scope of the remission.

21.
Mr Morton pointed out that the Employment Appeal Tribunal’s Order was that the Chairman’s decision “be set aside in accordance with the Judgment of the Employment Appeal Tribunal”. That took Mr Morton to the judgment of the  Employment Appeal Tribunal and the references at pages 4 and 5 to the Chairman’s correct statement of the first part of the statutory test but lack of consideration of the second. So, it was contended, the Employment Appeal Tribunal was critical of the Chairman’s treatment of the second part only, and that was the matter which it intended to remit and did remit.

22.
Brave though this submission was, we can not accept it. The Employment Appeal Tribunal spoke of a fundamental misdirection which went to the very heart of the decision making process. It left the question of what evidence was to be adduced to the parties and the fresh tribunal. It purposely forbore from giving any hint as to how the fresh tribunal should decide the case. The judgment said that “this case ought to be remitted” and the Order was that “the matter be remitted”. Counsel who appeared for Mr Turner, under the auspices of FRU, did not suggest that the Employment Appeal Tribunal revisit only the second limb of the test; nor did she suggest to the second tribunal that the scope of the matter remitted was limited.

23.
In these circumstances we are driven to the conclusion that the fresh tribunal had jurisdiction to try the whole question of jurisdiction by the application of section 111(2) afresh, and there could be no question of issue estoppel or ‘res judicata’ once the initial Chairman’s decision had been quashed.

24.
This second ground fails.

25.
The third ground is that, in any event, the Tribunal erred in not giving Mr Turner an opportunity to call his wife to describe the circumstances in which the letters dated 18 and 23 October 1995, to which the Tribunal had particular regard, were written, or to invite comments from the doctors who had reported, upon those letters, having regard to the medical views of Mr Turner.

26.
However, it is clear that the Tribunal read Mrs Turner’s written statement which gave a graphic account of how disabled her husband was, and how she assisted him to write letters, and Mr Morton accepted that it was for a party to decide what evidence he wished to adduce and in what form.

27.
So far as the medical evidence was concerned, it appears that the medical evidence of Mr Turner’s condition at particular times was not challenged by the Respondent. The Tribunal accepted the fact of, and referred to, Mr Turner’s illness. In our view the Tribunal was entitled to have regard to the letters in making its decision, and it was entitled to take account of the fact that Mr Turner had the support of his wife to assist in presenting a complaint within the primary period.

28.
The fourth ground was that the Tribunal’s decision was perverse. Mr Morton accepted that this was “a mountain to climb” and it largely depended upon the third ground.

29.
In our view the Tribunal was entitled to come to the conclusion which it did upon the material before it. There was no unfairness in its treatment of Mr Turner who was represented by counsel, and both the third and fourth grounds must fail.

30.
The final ground made the same point as the first, but in respect of the second stage of the test for section 111(2)(b). This ground must fail for the same reasons as the first. In any event the ground would only be relevant if the main thrust of the appeal succeeded so that the alternative finding in paragraph 13 of the reasons became relevant. The use of the word “practicable” early in that paragraph was a mere slip; it is clear from the last sentence of the paragraph that the Tribunal had the right test in mind.

31.
Mr Turner’s original grounds of appeal suggested that the Tribunal erred in refusing a request to approve a claim to the Department of Trade and Industry for the costs of two additional medical reports which Mr Turner sought because he considered that the existing medical evidence had been disregarded. Mr Morton made nothing of this. Quite apart from real doubt as to whether the Tribunal could “approve” any such claim to the Department of Trade and Industry for such costs, the Tribunal did not disregard the existing medical evidence.

32.
We have considerable sympathy for Mr Turner, and his family, both in respect of his illness and the length of time it has taken to resolve the question of the Employment Tribunal’s jurisdiction to hear his complaints in respect of unfair dismissal and reasons for dismissal, but for the reasons which we have given this appeal must fail, and those complaints can not proceed.
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