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JUDGE HICKS QC:

Mr Hancock, the Respondent, was employed by Doncaster Metropolitan Borough Council, the Appellants, from 1 September 1976.  From 1 September 1984 he was an adviser and later inspector for further and higher education.  During 1992 that post became redundant.  In circumstances to which we shall have to return Mr Hancock commenced alternative employment with Doncaster on 6 September 1993 as an education assistant (research and information).  On 15 December 1995 that employment came to an end, also in disputed circumstances.  

The history

1.  
That brief outline suffices by way of background, for the issues before us do not concern Mr Hancock's performance of his duties while employed but the relationship between the claims which he is now making and those which he made earlier.  It is the history of those claims and of the immediate occasions for them which needs to be spelled out in more detail and to that we accordingly turn.

2.  
On 30 November 1993 Mr Hancock applied to the Sheffield Industrial Tribunal, complaining of unfair selection for redundancy, unfair dismissal, failure to pay redundancy pay and failure to transfer him upon the incorporation of Doncaster College.  He made no claim in those proceedings under the Wages Act, but it was part of his case that when he accepted alternative employment it was on the basis that his pay was protected at the level he had been receiving as an inspector and would not be reduced, as it was, to that of an education assistant.  Doncaster disputed that.  The Sheffield tribunal found that Mr Hancock had not been dismissed and in the course of reaching that conclusion resolved the "protected pay" dispute in favour of Doncaster.  So far as we are aware there was no appeal against that decision (the Employment Tribunal in the present proceedings say at one point that there was, but their reference is clearly to an appeal from a later decision of the Leeds tribunal, mentioned below).

3.  
In September 1995, while Mr Hancock was on sick leave, Doncaster decided as part of a review of the structure of its education department that his current post could not be retained.  He was given notice of dismissal on the ground of redundancy, expiring on 15 December 1995.  He remained on sick leave during the notice period.  He was eligible, on the termination of his employment for redundancy, for a discretionary addition to his statutory redundancy payment under The Local Government (Compensation for Redundancy) Regulations 1994, and the total amount payable on that basis was calculated by Doncaster at £24,231.98 and transferred to his bank account on 15 December 1995.

4.  
On the same date, however, Mr Hancock wrote to Doncaster applying for early retirement on the ground of ill-health.  (In view of the frequency of references in various places to the relative timing of the payment and the letter we interpose that the former seems to us to be irrelevant to the issue when and how the employment ceased; so far as dismissal for redundancy was concerned it was not the payment which mattered but the expiry of the notice, which on ordinary principles was at the end of the day.)  We do not understand it to be disputed that the financial benefits of such retirement, if accepted, were greater than those on dismissal for redundancy.  They consisted of both a lump sum greater than the redundancy payment and an immediate, instead of deferred, pension.  Doncaster was willing to consider the application, did so and in due course accepted it, treating the retirement as being effective from 15 December 1995.  It required the return of the redundancy payment, and would no doubt have deducted it from the lump sum pension payment if it could, but the latter came from the pension trustees and was paid in full.

5.  
Mr Hancock refused to return the redundancy payment and Doncaster on 21 March 1996 issued proceedings in the High Court for recovery of that sum.  It then applied for summary judgment and on 25 July 1996 obtained judgment from Master Foster for the amount of the redundancy payment, interest and costs.  On 19 June 1997 an appeal against that judgment was dismissed by Kennedy J.  Mr Hancock did not appeal against that decision.

6.  
Meanwhile, on 13 March 1996, Mr Hancock had commenced the present proceedings in the Leeds Industrial Tribunal.  He complained of unlawful deduction of wages, breach of contract, unfair dismissal for exercising statutory rights, unfair dismissal (simpliciter), and unfair selection for redundancy, unfair or unreasonable redundancy and failure to pay redundancy payment.

7.  
The claim under the Wages Act for unlawful deduction of wages, and possibly that for breach of contract (although the latter is not clear from the Originating Application), included the money at issue in the "protected pay" dispute described in paragraph 2 above.  The argument before the Employment Tribunal leading to the decision now appealed, and that before us, assumed that the breach of contract claim did include that money and we must return to that point.

8.   
As to the claim for "failure to pay redundancy payment", the £24,231.98 was of course still in Mr Hancock's hands at the date of the Application, the complaint in which seems to be only that that sum was not the full amount due under the contract, or under the statute.  That point has not yet been canvassed, however, the argument before the Employment Tribunal and before us having been directed solely to the question whether Mr Hancock can on this unamended Application claim a redundancy payment which would, it is assumed, consist of or include the £24,231.98.  It is not at all clear to us that that assumption is correct, but we are content to decide the issue argued before us and return to this point if it remains material in the light of our conclusion.

9.  
Doncaster's Notice of Appearance treated the Wages Act claim as the only one raising the "protected pay" issue and took the point that it had been decided by the Sheffield tribunal.  It also referred to its High Court action for recovery of the redundancy payment.  On 16 May 1996 the Leeds tribunal stayed all matters except the Wages Act claim until the hearing of the High Court action.  The only reason for the exception can have been to enable Mr Hancock's claim for protected pay and the estoppel defence to it to be determined without awaiting the outcome of the High Court proceedings, which could not affect those issues.  There is no apparent reason why, if anyone had at that time suggested that the protected pay was also included in the breach of contract claim, it should not have been dealt with in the same way.

10.  
The Wages Act claim proceeded to a hearing, and by a decision promulgated on 16 August 1996 the Leeds tribunal dismissed it on the ground that Mr Hancock was estopped by the decision of the Sheffield tribunal from pursuing it.  Mr Hancock appealed to this Appeal Tribunal, differently constituted, which by a judgment written by His Honour Judge Byrt QC and delivered on 21 May 1998 dismissed the appeal.  Mr Hancock did not appeal against that decision.  The Wages Act basis for recovery of the protected pay has therefore been disposed of with finality.

11.  
Following the disposal of the High Court claim for recovery of the redundancy payment (Mr Hancock told us that other aspects of that action remain undetermined, including his counterclaim, but that is not material to the issues before us) and of the Wages Act claim in these proceedings the Regional Chairman directed on 28 May 1999 a hearing to determine, inter alia, Doncaster's estoppel defences to the outstanding claims.  At that hearing two such issues were canvassed.  One was whether the Sheffield decision estopped Mr Hancock from pursuing his "protected pay" claim under the head of breach of contract.  The other was whether the High Court decision estopped him from pursuing a claim for the payment, again, of the £24,231.98 redundancy money.  The tribunal decided the first issue against Mr Hancock and the second in his favour.  Doncaster appeals against the latter decision and Mr Hancock cross-appeals against the former.  We shall deal with the appeal first and then the cross-appeal.

The appeal: the redundancy payment claim
12.  
In his judgment dismissing Mr Hancock's appeal from Master Foster Kennedy J said:

“… This was, in the event, not a redundancy. It was, albeit at the last moment, a resignation on the grounds of ill-health. Under the regulations no redundancy money was payable, whether under the statutory scheme or under the regulatory scheme particularly applicable to gentlemen in this employment.”

13.  
Mr Lewis, for Doncaster, submits that that is clear and unambiguous, is wholly inconsistent with Mr Hancock's claim for a redundancy payment in these proceedings and therefore bars that claim by reason of the doctrine of issue estoppel, alternatively res judicata or cause of action estoppel.  We observe that in terms of the latter doctrine it may well be that it is not necessary even to rely on the Judge's reasons;  the High Court judgment required Mr Hancock to repay the £24,231.98 redundancy payment and it is that very money and by that very title that he now seeks to obtain again.  We do not, however, rely on that ground, which was not argued.

14.  
Our initial reaction is that the requirements for estoppel are, on the face of it, met.  As to cause of action estoppel Kennedy J considered and rejected Mr Hancock's case that he was entitled to retain any redundancy money.  As to issue estoppel the four criteria advanced by Mr Hancock himself to us in his closing remarks by reference to a quotation from Harvey in paragraph 20 of part of the judgment of Waite LJ in Jones v Mid-Glamorgan County Council [1997] IRLR 685 were met:

(1)  
The relevant issue in these proceedings is identical with that determined in the earlier proceedings.

(2)  
The relevant findings of fact in the earlier judgment are clear and precise.

(3)  
Those findings were necessary for the decision in that case.

(4)  
The decision itself was intra vires the court making it.

Each of those propositions is, however, challenged in the arguments rehearsed below and those challenges must be considered.

15.  
Mr Hancock, in person, very ably advanced a number of submissions why he should not be estopped, but since several of them amount to the adoption of the tribunal's reasons, and since our responsibility is to decide whether the tribunal erred in law, it is convenient first to examine those reasons.  They were as follows:

“14.
In the High Court proceedings between the Respondents (as Plaintiff) and the Applicant (as Defendant) the Tribunal noted that the statement of claim stated:-

“2.
On 21 September 1995 the Plaintiff gave the Defendant written notice of termination of his employment with effect from 15 December 1995, by reason of redundancy.

5.
On 15 December 1995, after the redundancy payment had been received by him, the Defendant applied in writing to the Plaintiff for the termination of his employment to be treated as retirement by reason of permanent ill health.

7.
In the premises the Defendant’s application to be treated as having retired on grounds of ill health constituted an offer of agreement which was accepted by the Plaintiff’s letter of 25 January 1996 to the effect that the defendant would be treated as having so retired. ..

8.
Alternatively, the Plaintiff’s letter of 25 January 1996 constituted an offer of agreement which the Defendant accepted by conduct.”

15.
In his judgment at page 3 Mr Justice Kennedy said:-

“In my judgment, the analysis on the part of the council is the correct one. This was, in the event, not a redundancy. It was, albeit at the last moment, a resignation on the grounds of ill health.”

Mr Jack submitted that this amounted to a finding that the Applicant’s employment did not come to an end by reason of dismissal on the grounds for redundancy but by virtue of a resignation on the grounds of ill health.

16.
The tribunal did not accept Mr Jack’s submission on this point. At page 3 d-f the judge summarised the case for the council in the following terms:-

“They have accepted his request to retire on the grounds of ill-health in substitution of his termination for redundancy and treated him as retired because they supposed that would be to his benefit. He would get a slightly more generous lump sum and, what was perhaps of much importance, an immediate annual payment of pension as opposed to the time when he would have been entitled to claim his pension without there being a resignation on the grounds of ill-health.”

That was the analysis that was accepted by the learned Judge as the correct one. It did not amount to a finding that what occurred on 15 December 1995 was a resignation rather than a dismissal. The words used, seen in the context of the council’s case as summarised above, meant that the effect of the events which occurred after 15 December 1995 was to convert a termination on the grounds of redundancy into a resignation on the grounds of ill-health. The Tribunal was fortified in reaching that view by subsequent comments made by the learned Judge as follows:-

“If, in fact, the money was paid on the basis which thereafter dissolved (our emphasis) then certainly this was not a voluntary payment which the council could not recover … We are concerned with whether the earlier lump sum payment was payable at all, and whether, if it was not payable and was paid, it was recoverable. I am sorry to say that my judgment [is] that it was recoverable and so this appeal must be dismissed.”

17.
In reaching the decision on the meaning of the words used by the learned Judge, the Tribunal took into account the experience of the members in handling applications for early ill-health retirement benefits. The Tribunal was aware that in certain circumstances applications for ill-health retirement benefits were accepted with retrospective effect where the reason for termination of employment was re-interpreted or re-defined. In any event, it was clear that the learned Judge accepted the Respondent’s argument. At no stage, however, did the Respondent plead or argue that the Applicant had resigned with effect from 15 December 1995.

18.
The Tribunal also considered the effect, if any, of the rule of Henderson –v- Henderson on this issue. In the High Court proceedings the parties had to focus on the effect of the events which occurred after 15 December 1995. There was no need to argue or decide whether the termination of contract of employment on 15 December 1995 amounted to an unfair dismissal or gave rise to an entitlement for a redundancy payment. In other words that point did not properly belong to the subject of litigation. It was not an issue which could have and should have brought forward at the time. Even if the Tribunal was wrong on that matter, it decided that there were special circumstances to allow the Applicant to continue his claims in these proceedings. His originating application to the Tribunal raising the issue of dismissal was submitted before the High Court proceedings and, although the Judge made no reference to those proceedings, his decision was made where the question of whether there was a dismissal on 15 December 1995 was not a central issue. The wording of the learned Judge’s decision was ambiguous. The Tribunal also noted that the effects of the learned Judge’s decision was to conclude that there was an agreement (as contended for by the Respondent) to the effect that a dismissal be converted into a resignation, which would be void and of no effect by virtue of Section 203(1) of the Employment Rights Act (1996) in so far as it purported to restrict the Applicant from bringing proceedings complaining that he was unfairly dismissed and that he was entitled to a redundancy payment."

16.  
The first and principal element in that reasoning, as we understand it, is that Doncaster's claim in the High Court action, as pleaded and argued, was that there had been a dismissal for redundancy which was subsequently converted into, or treated as, early retirement, not that there was never a dismissal, and that parts of the judgment accept that approach, so that the words relied upon by Doncaster are not in that context the unambiguous finding which they purport to be.

17.  
If however, as we agree, the judge's words are to be read in context, the context should be complete.  After summarising Doncaster's case in the terms quoted by the tribunal at the beginning of their paragraph 16, and before expressing his conclusion in those set out in their paragraph 15, he dealt with Mr Hancock's submissions as follows:

“That really gives one the heart of the dispute. Mr Hancock says the two matters are entirely separate. “I was made redundant and that entitled me to the £24,000 and, quite separately, I resigned on the grounds of ill-health as I was entitled to do and would have been entitled to do at any time thereafter, whether I was still employed or not”.”

18.  
When, therefore, the judge proceeds in the terms quoted in paragraph 15 of the tribunal's Reasons, the first sentence is in our view to be understood as expressing his choice in principle between Mr Hancock's case that his employment could end both by dismissal for redundancy and concurrently or subsequently also by resignation for ill-health, and that he could retain the fruits of both methods of termination, and Doncaster's that the two methods of termination were incompatible and that the parties  had by agreement chosen between them and put that agreement into effect.  The second sentence is the finding which both gives effect to and provides the factual basis for that choice.  It is true that other findings of fact could have been made which would have led to the same result by a different route and been nearer to the way in which Doncaster's case was pleaded, but the finding which was made is in our view clear and unambiguous, was within the judge's jurisdiction and has not been appealed.  We do not therefore consider that the tribunal was justified in law in rejecting the estoppel defence on that ground.

19.  
The second thread in the tribunal's reasoning is that the issue of entitlement to a redundancy payment was not properly before the High Court.  In our understanding it plainly was and there is nothing in this point.

20.  
Thirdly the tribunal found "special circumstances", in that Mr Hancock's Application to the Leeds office had been lodged before Doncaster began the High Court action.  They may also, although this is not so clear, have treated their views that this was "not a central issue" and that the wording of the judge's decision was ambiguous as additional "special circumstances".  That must also be rejected.  If, as we believe to be the better view, this is a case of cause of action estoppel, then there is no exception for special circumstances.  If, on the other hand, it is a case of issue estoppel, then the fact that the tribunal proceedings began first can clearly not be a relevant "special circumstance", especially when those proceedings were stayed for the very purpose of awaiting the outcome of the High Court action, while the other two matters are ones in which we have already rejected the tribunal's view on the matters in question.

21.  
Finally the tribunal held that the effect of the judge's decision was to find an agreement converting a dismissal into a resignation, which would be avoided by section 203(1) of the Employment Rights Act 1996.  But we have concluded, for the reasons given in paragraph 17 above, that the judge made no  finding of any such agreement.  Nor are we persuaded that if he had done so that agreement would have offended against section 203(1), which avoids terms which purport to exclude or limit the operation of any provision of the Act or to preclude a person from bringing proceedings under it to a tribunal.  The tribunal itself, in paragraph 17 of its Reasons, had drawn on the experience of its members of the use of such agreements without any suggestion that they were void.

22.  
Mr Hancock also submitted that the High Court judgment was only interlocutory and for that reason could not found an estoppel, an argument which he had advanced at the tribunal hearing but which the tribunal did not find it necessary to decide.  He relied on the following statement in paragraph 1010 of Halsbury's Laws of England, Fourth Edition Reissue, Volume 16:

In order to give rise to an estoppel the record must be that of a judgment which is final in substance if not in form, namely is not merely interlocutory.

23.  
Mr Lewis knew of no authority on this point.  Mr Hancock reminded us of the test that a judgment is final only if the cause would have been finally determined whichever way the court had decided but that, as we understand it, was a test formerly applicable to classify decisions for the procedural purpose of deciding whether leave was required for an appeal to the Court of Appeal.  We cannot see that it helps in relation to a principle which is explicitly concerned with substance rather than form.

24.  
In our view this was a final decision for the purposes of the doctrine of estoppel.  It was, on any ordinary use of language, so in substance.  We consider that there would be a wholly unacceptable artificiality in a criterion which estopped challenge of a decision at trial but allowed the retrial in other proceedings of a cause of action or issue as to which the earlier court had not merely found for the claimant on the balance of probabilities, but had done so on the much stricter test which prevailed under Order 14 of the Rules of the Supreme Court, which was in force when the judgment in question here was obtained.

25.  
Finally Mr Hancock submitted that the High Court had no jurisdiction to determine the issue of dismissal.  There is nothing in that point.  The High Court had no jurisdiction to determine whether a dismissal was unfair for the purposes of employment legislation, nor was that issue before it.  It plainly did have jurisdiction to determine whether Mr Hancock's employment came to an end by dismissal, as he himself invited it to conclude, or by resignation.

26.  
We conclude that the tribunal erred in law in its decision that Mr Hancock was not estopped from claiming a redundancy payment in these proceedings, in that neither the reasons on which it relied for that decision nor the additional reasons advanced by Mr Hancock justify its conclusion.  The issue is one of pure law on which there are no further facts to be found and there is therefore no occasion to remit it for further consideration; we simply hold that Mr Hancock is so estopped.  That being so there is no need to return to the point left over in paragraph 8 above.  The complaint of "failure to pay redundancy payment" is therefore dismissed.

The cross-appeal: the protected pay claim
27.  
It is, of course, clear that the subject-matter of this issue is Mr Hancock's claim for the difference between the salary which he received from 6 September 1993 onwards and that which he would have received had his pay been protected by reference to its former level.  For the sake of brevity we shall use the words "protected pay" to refer to that difference rather than to the full entitlement.

28.  
This topic was dealt with in the tribunal's reasons and in the arguments on both sides before us on the implicit bases that (i) protected pay is within Mr Hancock's claim for breach of contract, and (ii) the only earlier decision relevant to the issue of estoppel is that of the Sheffield tribunal.

29.  
We do not find either basis self-evidently correct.  If (i) is correct the justification must be contained in the first three paragraphs of the relevant part of Mr Hancock's Application, which read as follows:

“I believe that my employer has unlawfully deducted sums from the salary due under my contract of employment. These deductions are long-standing and, despite my disagreement, continued up until my dismissal on 15/12/95. I consider that these deductions constitute an unaccepted and unilateral variation of my contract of employment and are contrary to the Wages Act 1986.

The deductions arose from my employers failure to abide by the terms of an agreed pay protection procedure, which was incorporated into my contract. They started following my redeployment into supposedly suitable alternative employment after being declared redundant on a previous occasion (1993). I have attempted to resolve this problem with my employer but failed to reach a resolution.

I also consider that my employer has further breached my contract by not paying the full sum due, under my contract, as redundancy compensation following my dismissal, allegedly through redundancy, on 15/12/95. The sum in question is not the statutory redundancy payment which is provided for through the EP(C)A. I believe that my employer has also failed to pay me the redundancy payment required by the EP(C)A.”
30.  
The first of those paragraphs is explicitly a Wages Act claim arising in the circumstances set out in the second, which plainly relate to the "protected pay" issue.  The third, in which there is for the first time explicit reference to breach of contract, concerns the complaints about the redundancy payment.  The only link is the use of the word "further" in the first line of that paragraph.  That is a very tenuous thread on which to hang the proposition that the Wages Act claim is being duplicated by a common law claim for the same money, especially since even at common law a claim for unpaid wages is a money claim, not one for damages for breach of contract.  However, since this was an Application prepared by Mr Hancock in person and, as he records at the end, when prolonged illness had prevented him from obtaining advice, and since the point has not been taken by Doncaster, we shall assume that there is such a duplicate claim.  What is clear is that it is for the same money as the Wages Act claim and is claimed on exactly the same grounds; no separate facts are relied upon.

31.  
That brings us to basis (ii), for what is quite clear is that the Wages Act claim to the protected pay was rejected by the Leeds tribunal, that that rejection was upheld by the Employment Appeal Tribunal, and that there has been no further appeal.  So far as that claim is concerned, therefore, it is not merely a case of estoppel.  Both we and the Leeds tribunal are functus officio; there is no longer any jurisdiction to entertain it.  But the Wages Act claim and the common law claim are arguably indistinguishable.  Some rights adjudicated upon in Employment Tribunals are pure creations of statute.  Examples are the rights to compensation for unfair dismissal and for dismissal for redundancy.  Some claims under the Wages Act may be of that kind, as for example if the employer deducts sums claimed from the employee which could have been set off at common law but which are not authorised deductions under the Act.  Mr Hancock's claim was not of that kind, however; his case was simply that he was being paid less than his contractual entitlement because of a dispute as to what that entitlement was.  It was therefore a common law claim which could at any time have been pursued in the County Court.  The only difference made by the Wages Act was to bring it within the jurisdiction of Industrial Tribunals at a time when, generally speaking, that jurisdiction did not extend to common law claims.  Now that there is a wider jurisdiction it can no doubt be claimed in either guise, but it is arguably still only one claim, not two.

32.  
This point seems to have been taken by Mr Jack, for Doncaster, before the Leeds tribunal at the hearing in July 1999.  Paragraph 6 of the tribunal's Reasons records his submission that the claim for unlawful deduction had previously been dealt with by the Leeds tribunal and the Employment Appeal Tribunal.  Both for that reason and because it goes to jurisdiction we consider that it would have been open to Doncaster to rely on it in answer to the cross-appeal, although it does not feature in the tribunal's own Reasons.  Since, however, it was not argued before us, it would be necessary to recall the parties for further argument before taking it into account, and we do not wish to expose them to that further delay and expense unnecessarily.  We shall therefore consider first whether, apart from that point, the cross-appeal succeeds.

33.  
As thus confined, the question is whether the tribunal below was wrong in law in holding that Mr Hancock was estopped from pursuing his breach of contract claim for protected pay by reason of the decision of the Sheffield tribunal summarised in paragraph 2 above.

34.  
In order to address that question it is necessary to analyse the issues before the Sheffield tribunal and their findings rather more fully.  Mr Hancock had received notice of dismissal for redundancy which, after a series of agreed extensions, finally expired, as Mr Hancock contended, on 31 August 1993 or, as Doncaster contended and the tribunal found, on 5 September 1993.  There was an issue whether his employment did terminate on that date by dismissal, or was continued (or to be deemed to have continued) by virtue of section 84(1) of the Employment Protection (Consolidation) Act 1978, which provided as follows:

(1)
If an employee’s contract of employment is renewed or he is re-engaged under a new contract of employment in pursuance of an offer (whether in writing or not) made by his employer before the ending of his employment under the previous contract and the renewal or re-engagement takes effect either immediately on the ending of that employment or after an interval of not more than 4 weeks thereafter then subject to sub-sections (3)(2)(6) the employee shall not be regarded as having been dismissed by his employer by reason of the ending of his employment under the previous contract.

35.  
There was a meeting on 1 September 1993 between Doncaster and Mr Hancock and his representative, Mr Hughes.  It was in that context that the Sheffield tribunal made the finding on which Doncaster relies, as follows:

“9.
At the meeting on 1 September Mr Hughes asked if the alternative job offer was still on the table. The respondents said that it was and a written copy of the offer dated 1 September 1993 was produced. Mr Hughes then asked if pay protection would apply and he was told that it would not. Mr Hughes and the applicant then conferred together and in their evidence to us they both accept that the choice confronting the applicant was either to take a redundancy payment or to accept the new job. The applicant decided to accept the new job. …”

36.  
We agree with the three tribunals (two at first instance and one on appeal) who have already considered this point that the necessary implication of that finding was that the lesser salary was accepted by Mr Hancock.  The tribunal from whom this appeal comes to us went on to conclude that he was estopped from contending otherwise in his claim that Doncaster was in breach of contract in not paying him his protected pay.

37.  
Mr Hancock's most serious objection to that conclusion was that the inclusion of protected pay was not in issue in the Sheffield proceedings, which did not include a Wages Act claim or a breach of contract claim, nor at that date could have included the latter.  He relied, in particular, on the distinction between issue estoppel and fact estoppel drawn by Diplock LJ in a passage from his judgment in Thoday v Thoday [1964] P 181.  Following a description of cause of action estoppel Diplock LJ continues, at page 198:

“… The second species, which I will call “issue estoppel,” is an extension of the same rule of public policy. There are many causes of action which can only be established by proving that two or more different conditions are fulfilled. Such causes of action involve as many separate issues between the parties as there are conditions to be fulfilled by the plaintiff in order to establish his cause of action; and there may be cases where the fulfilment of an identical condition is a requirement common to two or more different causes of action. If in litigation upon one such cause of action any of such separate issues as to whether a particular condition has been fulfilled is determined by a court of competent jurisdiction, either upon evidence or upon admission by a party to the litigation, neither party can, in subsequent litigation between one another upon any cause of action which depends upon the fulfilment of the identical condition, assert that the condition was fulfilled if the court has in the first litigation determined that it was not, or deny that it was fulfilled if the court in the first litigation determined that it was.


But “issue estoppel” must not be confused with “fact estoppel,” which, although a species of “estoppel in pais” is not a species of estoppel per rem judicatam. The determination by a court of competent jurisdiction of the existence or non-existence of a fact, the existence of which is not of itself a condition the fulfilment of which is necessary to the cause of action which is being litigated before that court, but which is only relevant to proving the fulfilment of such a condition, does not estop at any rate per rem judicatam either party in subsequent litigation from asserting the existence or non-existence of the same fact contrary to the determination of the first court. It may not always be easy to draw the line between facts which give rise to “issue estoppel” and those which do not, but the distinction is important and must be borne in mind. Fortunately, it does not arise in the present case.”

38.  
Since, as the closing sentence of that extract states, the point did not arise in Thoday v Thoday, that passage was obiter.  Nevertheless we accept that the distinction between issue estoppel and fact estoppel is important and must be borne in mind, and also that it may not always be easy to draw the line between them.

39.  
In our judgment the tribunal were right to hold that there was here an issue estoppel.  It was an essential part of Doncaster's case before the Sheffield tribunal that Mr Hancock had been engaged under a contract of employment pursuant to an offer made at the meeting on 1 September 1993, and that could not be established without proving what the material terms of the offer were and that it was those terms which were incorporated into the contract.

40.  
Next Mr Hancock asserts, in his written submissions, that the Sheffield tribunal's finding that he accepted that pay protection would not apply is contradicted by a further finding that he later acknowledged in writing his acceptance of the post and its terms.  He says that those written terms did afford pay protection.  We can, however, find no trace that this point was raised below or, indeed, at the earlier two hearings at which this estoppel point was argued.  The relevant documents are not before us and there was no application to adduce further evidence.  This is not, therefore, a submission which we can entertain.

41.  
Mr Hancock referred us to Dattani v Trio Supermarkets Ltd [1998] IRLR 240, but that was a case which turned on whether the record of a compromise was a "decision" of the Industrial Tribunal, and on what was the ambit of that compromise.  Neither of those issues arises here.

42.  
Finally Mr Hancock submitted that the tribunal wrongly relied upon their view that he could and should have brought a claim under the Wages Act in the  1993 proceedings.  In fact the tribunal prefaced their expression of that view by saying that it was not strictly necessary for their decision.  We agree that it was not necessary, and it has played no part in our reasons for deciding that they were right in law in the conclusion which they reached.  Whether it is an alternative ground for supporting that conclusion may depend on whether the Wages Act claim and the breach of contract claim, both for the same protected pay, are truly distinct, and for the reasons given in paragraph 32 above we have not addressed that question here.  Nor, in view of the conclusion we have reached, is it now necessary to recall the parties in order to do so.

43.  
The cross-appeal therefore fails and is dismissed.

Review decision

44.  
Included in Mr Hancock's Answer to Doncaster's Notice of Appeal are the words "and cross appeals from the review decision dated 4 October 1999".  There is a submission in support at the end of his written skeleton argument, but the subject received substantially no attention from either party in oral submissions.

45.  
This matter arises out of an application for review submitted by Mr Hancock on 27 August 1999.  We were not referred to a copy, but its purport sufficiently appears from the chairman's Extended Reasons issued on 4 October 1999 for refusing the application on the ground that it had no reasonable prospect of success:

“1.
The grounds of the application are that new and material information has become available since the decision was made and that the interests of justice require such a review.

2.
The information is that the Respondent has delivered a statutory demand to the Applicant and thereby initiated bankruptcy proceedings.

3.
Although of grave personal concern to the Applicant, the facts relied upon are irrelevant to the decision in respect of which he seeks a review.

4.
Furthermore that decision does not preclude him from seeking to stay the bankruptcy proceedings on the grounds that he has outstanding claims against the Respondent of unfair dismissal and breach of contract and to a redundancy payment.”

46.  
Since the refusal of the application for a review was a separate decision any appeal against it required, we should have thought, a separate Notice of Appeal; it is not properly part of a cross-appeal against the tribunal's substantive decision.  That point was not, however, taken by Mr Lewis for Doncaster, and we are content to deal with the matter on its merits.

47.  
We have no doubt that the chairman was right in concluding that the facts relied upon were irrelevant to the tribunal's decision and that the application accordingly had no reasonable prospect of success.

48.  
Mr Hancock relied on P J Drakard & Sons Ltd v Wilton [1977] ICR 642 for the proposition that the chairman should have provided an opportunity for him to give further reasons in writing as to the full grounds upon which the application would be advanced.  However where, as here, further reasons have in fact been given to us in writing by Mr Hancock in his skeleton argument, despite which we remain of the opinion that the application was completely misconceived, and where the substantive decision has in any event been dealt with on the appeal and cross-appeal, it would in our view be a completely futile waste of time and expense to remit the matter for reconsideration.  

49.  
We therefore dismiss the appeal against the refusal of the application for review.
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