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LORD JOHNSTON:

1. This is an appeal at the instance of the employer in respect of a finding by the Employment Tribunal in favour of the respondent employee, that in dismissing him summarily without notice, the appellants were in breach of the contract of employment they had with the respondent and were therefore bound to pay him notice pay comprising one month’s salary.

2. The appellants are a Norwegian owned company providing consultative services to the oil industry.  On 6 March 1998, the respondent was employed by them and was provided with a written contract of employment which was signed in June 1998.

3. In due course, the appellants assigned the respondent to a contract with Norsk-Hydro in Oslo.  In the middle of November 1998, the respondents proposed to assign him to a potential Norsk-Hydro contract in Bergen for a period of 12 months working 4 days a week in Bergen and one day in Aberdeen.  This led to discussions between the parties having regard to the fact that the respondent expressed unwillingness to work to that extent in Norway as opposed to Aberdeen.  Within the papers there is e-mail correspondence setting out the nature of the dispute which culminated in the respondent being summarily dismissed by letter dated 30 November 1998, thus without notice which leads to the present claim.

4. The decision of the Employment Tribunal is as follows:-

“We accept that in terms of the Statement of Terms and Conditions of Employment the respondents had the right to employ Mr Ashdown anywhere within the British Isles or overseas and that such overseas assignments were not limited in time.  That is the combined effect of Clause 4 of the Statement and the definition of location in the letter of offer which refers to overseas projects for “longer periods”.  The expression “longer periods” is imprecise and open to interpretation.  The fact that it was not defined at the outset seemed to be at the root of the dispute in this case but the fact is that there was no contractual limit on the length of overseas assignments.  Clearly Mr Ashdown regarded the development of the Aberdeen office as a major part of his job and was optimistic that it could be developed.  As a matter of common sense it could not be effectively developed by Mr Ashdown if he was working in Norway for many months even if only four days a week.  However, the respondents took a different view.  Mr Elvsborg said that having discussed the prospects of securing work in Aberdeen they concluded that they were very poor and that the best utilisation of Mr Ashdown’s time was as a consultant in Norway.  That was a commercial decision which the respondents were entitled to take.  It is not for this Tribunal to say whether they were right or wrong.  They had the contractual right to require Mr Ashdown to work in Norway for an extended period and took a commercial management decision that he should do so.  Conversely Mr Ashdown, however unreasonable he might think it, was contractually obliged to comply with it.  The real question as we saw it was whether at the date of his dismissal he had refused to do so.  In our opinion he had not.

In his evidence he said that he had not refused to go to Bergen.  He accepted that he had expressed an unwillingness to do so for twelve months.  He was prepared to consider three months (which was confirmed in the productions at A16d) and had offered to stay on at Aberdeen on a retainer while he developed the business there which Mr Elvsborg acknowledged.  He also said that he was not told that if he refused to go to Bergen he would be dismissed.  He went to the meeting on 30th November having set out his position in his e-mail to Mr Elvsborg on 20th November and expecting to have a discussion in terms of the agenda in Mr McNeill’s e-mail of 18th November.  As far as he was concerned there was no instruction to go to Bergen.  There was a proposal for discussion.  It was common ground that the only matter discussed with Mr Ashdown at that meeting was the potential for business in Aberdeen.  It appeared that the respondents had already decided that there was little or none because when Mr Ashdown did not have any positive prospects to report they handed him the preprepared (sic) dismissal letter.  In our opinion when that letter was handed to Mr Ashdown he was not in breach of contract.  He had not unequivocally refused an instruction to go to Bergen for twelve months.  Mr Elvsborg’s last written reference to Bergen is an e-mail to Mr Ashdown on 9th November (A16c).  In it he said that he thought that Mr Ashdown “should be very positive to support this alternative”. He did not say what the other alternative was. He concluded “….I really hope you will see this as an excellent opportunity and are positive to give it a try.”  That was a proposal which up to the time of the meeting was a matter for discussion.  If at that meeting the respondents had told him that in their view there was no prospect of business in Aberdeen and that they required him to accept the assignment to Bergen or face the alternative of dismissal it would have been a clear and repudiatory breach of contract if Mr Ashdown had refused to go.  But that is not what happened.  They handed him the letter of dismissal before there was any breach of contract which entitled them to dismiss him without notice.  In our opinion there was no gross misconduct to justify that action at the time it was taken.  The respondents could have dismissed him lawfully with notice but to do so without notice was, in our opinion, a breach of Mr Ashdown’s contract.  He is entitled to compensation for that breach, namely, the gross amount of the pay he would have received during the period of the months notice to which he was entitled in terms of his contract.  That is Four Thousand Five Hundred and Eighty Three Pounds and Thirty Three Pence (£4,583.33) (£55,000) ÷ 12).”

5. The principal contention advanced by Ms Keys on behalf of the appellant, was that the Tribunal had abused its position as the Tribunal of fact by failing properly to assess the credibility of the two witnesses that mattered, namely, the respondent and Mr Elvsborg.  They had preferred the evidence of the respondent to the effect that he had not refused a direct offer or requirement to go to work in Norway, which again, she submitted, was contradicted by his own assertions in the original IT1.  In any event, she submitted that the Tribunal had not given adequate reasons for why they accepted the evidence of the respondent against those contradictions as opposed to the evidence of Mr Elvsborg.  That being so, the matter was open for consideration by us and on that basis she said, the only proper conclusion to draw, given the contents of the IT1 and the correspondence, was that the respondent had refused a legitimate order by the appellants and was thus himself in breach of contract entitling the appellants summarily to dismiss him.  As regards the general role of an appellate Tribunal on issues of credibility, she referred to Thomas v Thomas [1947] SC HL 45, MacIntosh v National Coal Board [1988] SLT 348 and Morrison v J Kelly & Sons Ltd [1970] SLT 198.
6. Mr Ashdown, who appeared on his own behalf , simply re-asserted the position that was taken on his behalf at the Employment Tribunal as a matter of fact which was the basis upon which the Tribunal had decided the issue in his favour.  There was no grounds, he asserted, upon which this Tribunal could interfere with that credibility assessment.  He made the point that the decision of the Tribunal had been unanimous and was thus the view of three persons on the issue of credibility which strengthened the position against that of a single Judge which was in each of the relevant cases the position being reviewed.

7. We would observe that the so-called mobility clause in the contract of employment is somewhat ambiguous but that if it was relevant to the issue we would incline to the view that the employer was legitimately entitled to require the employee to work in Norway on the basis suggested and certainly for longer than 3 months which appeared to be as far as negotiations were concerned, the limit of willingness to comply on the part of the respondent.

8. We will also note that the contract included a grievance procedure which was therefore built into the provisions of it, with a requirement to warn before summary dismissal is effected if such is the intention in relation to a particular stance being taken by the employee.  Thus quite apart from questions of unfair dismissal, we consider there was an obligation on the part of the employer in terms of the contract to give such a warning if there was going to be a dismissal effected.

9. However, we characterise these remarks as observations because we are satisfied that the Tribunal were entitled to reach the conclusion that no final offer in the sense of an order to work in Norway had been made by the employer at the time of dismissal.  The matter was still under discussion whatever may have been the clear stance being taken by the respondent in those negotiations.  There was plainly evidence before the Employment Tribunal to justify that conclusion which we do not think is necessarily contradicted by what is said in the IT1.  There were accordingly two sides to the question which was decided unanimously by the Tribunal of three persons in a particular way.  This contrasts with cases put before us where in each case a single Judge’s view was supported or rejected as the case may be by reason of the fact that upon the evidence as a whole, the appellate court was of the view there was only one side to the question; in Thomas, the view taken by the original trial Judge, whose judgment was restored.  In Morrison, the contrary view was expressed because the evidence was so one-sided against the finding of the original trial Judge.

10.
In these circumstances we do not consider we can interfere with the decision taken by the Employment Tribunal in assessing the credibility or substance of the evidence.  This appeal must therefore fail.
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