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LORD JOHNSTON:

1. This is an appeal at the instance of the employee against a decision of the Employment Tribunal that the level of remuneration received by him in relation to his employment was sufficient to satisfy the requirements of the National Minimum Wage Regulations.

2. The facts are simple.  

3. The appellant was employed by the respondents as a night watchman at their premises in Glasgow.  In terms of his letter of engagement, he was required to be there seven days a week between 5.00pm in the evening and 7.00am in the morning.  His rate of pay was to be £210 per week.  It is self-evident that if he was entitled to be remunerated on an hourly basis for those hours of work, the figure of £210 per week fell well below the level set by the National Minimum Wage Regulations.  The shortfall in question was agreed to be £142.80 per week, giving a total in terms of the 24 week period of employment of £3,427.20.

4. The issue arises by reason of the fact that the duties required of the employee appellant as a night watchman were very limited.  He was required to be on the premises and to perform some small menial tasks.  Generally, however, his principal purpose in being present was to be available to respond to alarms or an alarm if it went off by reason of the premises being invaded by intruders.  He was thus permitted to sleep during the course of the 14 hour period and a sleeping facility was provided.  Against that background the decision of the Tribunal is as follows:-

“Regulation 15(1) of the National Minimum Wage regulations 1999 states:

Provisions in relation to time work

15.-(1)  In addition to time when a worker is working, time work includes time when a worker is available at or near a place of work, other than his home, for the purpose of doing time work and is required to be available for such work except that, in relation to a worker who by arrangement sleeps at or near a place of work, time during the hours he is permitted to sleep shall only be treated as being time work when the worker is awake for the purpose of working.

For the purposes of the application, the tribunal came to the view that the relevant phrase is “permitted to sleep”.  On the evidence, it seems to us that it would be a very rare occasion when sleep would not have been possible when the applicant was not required to work.  Whether or not the applicant took advantage of that opportunity is irrelevant.  What is relevant is the period of time when he is awake for the purpose of working, in terms of the regulations.  It was clear from the evidence that the applicant was only required to be awake for the purpose of working for four hours per night, (and that is being generous to the applicant).  Outwith that time, the applicant was entitled to sleep, and watch television, read, or do whatever else he wished to do. There may have been occasions when his sleep was interrupted by a telephone call, or by one of the workmen returning from site for additional material, but, on the evidence, it seemed to us that these were so few and far between as to make no material difference to the situation.

Strictly speaking, the applicant is correct when he says that the earlier investigation by the Inland Revenue was not of relevance to his case.  It is true to say that this related to a different individual at a different time.  It can be accepted as evidence in this tribunal, however, in support of the facts as advanced by the respondent and it did seem to us that the Inland Revenue investigator had come to a reasonable conclusion.  In all the circumstances of the matter, this tribunal is satisfied that the applicant is not entitled to be paid for 98 hours per week, and that the sum of £210 is sufficient to compensate him for the time worked, in terms of the National Minimum Wage regulations.  The application is accordingly refused.”

5. It is apparent from that narrative that the Tribunal took the view that, properly understood, the limited duties of the employee that were required of him by the employer, would not exceed four hours per night in terms of the commitment and thus that should be the proper measure of the extent to which remuneration was required under the National Minimum Wage Regulations.

6. In practical terms this approach would seem to accord with common sense but it seems to us that it is flawed in relation to the imposition of the legislation upon employment of this nature.

7. The real question is what is to be regarded as “work”.  Certainly if it is measured work, however such may be defined in terms of a wider spectrum of time in which the task can be performed, the employer does not appear before the Tribunal properly to establish the extent to which such can be measured, the four hour period being something of a guess.  On the other hand, if the work is to be regarded as time work, then the essential requirement is that the appellant was required to be on the premises for the whole of the 14 hour period every night of the week.  If he was not present, he was not doing the job.  If he was present, the basic requirement of a night watchman was fulfilled even if he was asleep because he could still respond to an alarm as soon as he was woken up.

8. In our opinion, Regulation 15(1) which is quoted by the Tribunal, does not apply specifically to the nature of this particular employment because we would interpret that Regulation as a specific time allocation for sleep because it involves a permission.  No attempt was made before this Tribunal to assess the extent to which the employer would permit the employee to sleep for any particular period of time which would thus enable a measurement to be made of what should be deducted from the overall period.  In our opinion what that Regulation is designed to deal with is a situation where the employer specifically says to the employee something to the effect that, during the relevant working time period, the employee is entitled to take so many hours off for sleep.  We consider in this case, the more apt analogy is where the employer requires the employee to be available for work on his premises and it is therefore his responsibility to provide work for him or her and if he does not do so he still must be required to pay the employee because of the requirement to be on the premises.

9. While it might be possible, particularly under a reference to Regulations 27 and 28 of the National Minimum Wage Regulations 1999, to enter into an average agreement for unmeasured work which would cover this type of situation and it may also be possible to address the issue under section 25 on the question of “fair estimate” we are driven to the view that if the issue is not being addressed, the requirement of the employer to require the employee to be present on the premises for the purposes of his duties for a specific number of hours, requires in turn the employer to remunerate the employee for those number of hours and if the employment is one to which the National Minimum Wage legislation applies, it must be remuneration at the appropriate rate for those hours. We recognise that in this case the employer may well have fallen into a trap not of his own making simply because of ignorance of the particular Regulations.  On the other hand, we consider it is wholly inappropriate for the employer while requiring an employee to be present for a specific number of hours, to pay him only for a small proportion of those hours in respect of the amount of time that reflects what he is physically doing on the premises.  The solution for an employer who wishes an employee to be present as a night watchman or the equivalent, is to provide him with alternative and additional work on the premises which enables him both to provide the employer with remunerated time and also the protection of someone on the premises for security reasons.

10. For these reasons we consider the Tribunal’s reasoning is flawed as a matter of law and the appellant’s position as originally contended for, is sound in law.  We will therefore allow the appeal, quash the decision and substitute a monetary order against the respondents for the sum of £3,427.20 in favour of the appellant.
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