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LORD JOHNSTON:

1. This is an appeal at the instance of the employee against a decision of the Employment Tribunal to the effect that she had not suffered from disability discrimination in terms of the Disability Discrimination Act 1995 (“The Act”) at the hands of her employers, the respondents.

2. The appeal raised a number of issues which required to be considered in some detail but before doing so it is appropriate to consider the relevant terms of the legislation and what we consider its effect to be in relation to this type of case.

3. Before doing so, it should be recorded that there was a preliminary hearing in this matter to determine the issue of disability which was decided in favour of the appellant, to the effect that she was suffering from a long-term impairment constituting a disability relating to a depressive illness.

4. The relevant legislation is in the following terms:-

“DISABILITY

1.
Meaning of ‘disability’ and ‘disabled person’

(1) Subject to the provisions of Schedule 1, a person has a disability for the purposes of the Act if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities.

(2) In this Act ‘disabled person’ means a person who has a disability. …

5. Meaning of ‘discrimination’

(1) For the purposes of this Part, an employer discriminates against a disabled person if-

(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply; and

(b) he cannot show that the treatment in question is justified.

(2) For the purposes of this Part, an employer also discriminates against a disabled person if-

(a) he fails to comply with a section 6 duty imposed on him in relation to the disabled person; and

(b) he cannot show that his failure to comply with that duty is justified.

(3) Subject to subsection (5), for the purposes of subsection (1) treatment is justified, if, but only if, the reason for it is both material to the circumstances of the particular case and substantial.

(4) For the purposes of subsection (2), failure to comply with a section 6 duty is justified if, but only if, the reason for the failure is both material to the circumstances of the particular case and substantial.

(5) If, in a case falling within subsection (1), the employer is under a section 6 duty in relation to the disabled person but fails without justification to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he had complied with the section 6 duty. …

6. Duty of employer to make adjustments

(1) Where-

(a) any arrangements made by or on behalf of an employer, or

(b) any physical feature of premises occupied by the employer, …

(3)

(c) transferring him to fill an existing vacancy; …

(g)
giving him, or arranging for him to be given, training; …

SCHEDULES

Impairment

1

(1) ‘Mental impairment’ includes an impairment resulting from or consisting of a mental illness only if the illness is a clinically well-recognised illness. …

2

(1) The effect of an impairment is a long-term effect if-

(a) it has lasted at least 12 months;

(b) the period for which it lasts is likely to be at least 12 months; or …

(2)
Where an impairment ceases to have a substantial adverse effect on a person’s ability to carry out normal day-to-day activities, it is to be treated as continuing to have that effect if that effect is likely to recur. …”

7. From these provisions, it can be seen that, first of all, the issue of disability has to be resolved under reference to the definition in section 1 but also the Schedules, if relevant in relation to mental impairment, in terms of paragraphs 1 and 2 of the first Schedule.  What it is important to recognise in terms of paragraph 2.2 of the first Schedule, is that the question of whether or not an impairment is to be treated as continuing where it temporarily ceases to have a substantial adverse effect, is to be regarded, in our opinion, as an evidential question based on whether or not the effect in question is likely to recur. Thus, it is important to recognise that a person who can be categorised as disabled from a mental impairment under that definition may have periods when the relevant condition, here the depressive illness, is not actually having any effect and thus for that limited period the person could be in good health.  This, however, does not deny the person in question the protection of the Act if there is evidence that the relevant defect is likely to recur.

8. The general scheme of the Act with regard to the determination of an issue of discrimination depends upon sections 5 and 6 which we have quoted.  Section 5(1) which could be categorised as direct discrimination, refers to the way an employer treats a particular employee without any context being stated.  Section 5(2) however refers on to section 6 which is concerned with “arrangements” in respect of which the employer has failed to make reasonable adjustments to accommodate, if possible, the disabled person’s problems.  Sections 5(1) and 5(2) are not necessarily mutually exclusive and the employer could breach both in the same situation.  What is however essential in relation to section 5(2)(a) if relevant, is that there has to be “arrangements” made or at least a term or condition upon which an employment issue turns.  No definition of “arrangement” is provided within the statute but we consider that it indicates or envisages some positive steps taken by the employer whether by a scheme of work or instructions as to how work should be performed which then triggers a question of disadvantage in relation to a disabled person if the employer does not react by making a reasonable adjustment in terms of subsection (3).  It requires, on our view, therefore, a positive act on the part of the employer to create an “arrangement” and cannot arise by means of an omission or a single act in isolation not performing part of “an arrangement”.

9. Finally, it has to be observed, that both sections 5(1) and 5(2) are subject to the issue of justification which can be put in issue by the employer.  In the context of failure to make a reasonable adjustment, justification in our view must inevitably depend on extraneous matters beyond the immediate scope of the relevant arrangement, otherwise it is impossible to envisage an adjustment which is classified as reasonable in the relevant case, which has not been made, can thereafter intrinsically be regarded as justifiable.  Without stating an absolute principle we consider invariably that justification will depend on a reason extrinsic to the issues relating to the alleged discrimination.

10. The factual background in this case is that the appellant was employed as a home carer but felt unable to continue in that job by reason of stress which was related to her depressive illness which was in turn the base for her disability claim.  Recognising this, the employers transferred her temporarily to the Personnel Department where she herself stated in her IT1 she felt fine and was enjoying the work.  A permanent post apparently was to be created and the position of the appellant as regards her IT1 was that she was led to believe that if she remained temporarily in the Personnel Department she would in due course get the permanent post.  As a matter of fact the employer decided not to create the post.  It was never offered to anyone.  When the appellant heard of this, she reacted with extreme disappointment and, indeed, worse to the extent that her illness returned.  She went on sick leave and subsequently resigned her employment.  We were assured by both parties that no issue turned on the question of resignation and the circumstances surrounding it and we put that out of account.

11. In a lengthy and coherent judgment, the Tribunal state its conclusions as follows:-

“Conclusions

It is our unanimous finding that the matters of which the Applicant complains are clearly not arrangements within section 6 of the DDA.

Turning first to the non-recruitment to the administrative post, the Applicant has no criticism of the arrangements that were in place either for redeployment or for internal advertising of and recruitment to posts.  The Applicant’s complaint is that individual officers that had dealings with her both encouraged her to believe that she had a longer term future in the department and told her that she did not need to apply for the post when it was advertised.  Her complaint is that she was led to believe that she would get the job if there were no other applicants and therefore once she knew there were no other applicants she believed that the job was hers.  For the reasons we have already set out in our findings of fact, we do not accept this evidence of the Applicant and that is probably sufficient to dispose of this part of her claim.  However, even on the basis of our findings of fact, it may be said by the Applicant that she nonetheless set her heart on this job and that she received general encouragement in the form of her placement being extended for a period of time and recognition of her good performance while she was doing that work (although Mr Pezzani did not put the case in this way).  Even if that was so, that does not constitute either an arrangement for determining to whom employment should be offered or a term, condition or arrangement on which employment, promotion, transport, training or other benefit is offered or afforded. Therefore it is not an arrangement within section 6(2) of the Act.

On the Applicant’s best factual case, which we have rejected, what she complains of are actions of particular members of staff that took place outside of the employer’s arrangements of such matters.  On the factual case as we have found it to be she complains only of the consequences of the normal concomitants of a working environment.

As far as the question of sick pay is concerned again we find that the Applicant’s complaint is not about the arrangements but about a breakdown in the arrangements.  The arrangements themselves were perfectly satisfactory and no complaint has been made about them.  The complaint is that confusion arose as a result of which, for a period of time, she did not receive her sick pay.  That confusion cannot be characterised as a term, condition or arrangement on which employment or any other benefit is offered or afforded.  It is not an arrangement within section 6 by virtue of the situation having arisen from the redeployment itself.

For these reasons alone the Applicant’s claim fails.  In order to do justice to her case we do consider the further questions that would arise, if we had found otherwise on this first question.  If any of the matters complained of could be characterised as arrangements, the next question is whether they placed the Applicant at a substantial disadvantage in comparison with persons who were not disabled.  As far as the arrangements for filling the advertised post was concerned there was no evidence that the Applicant was substantially disadvantaged compared to other non-disabled persons.  As we have already said the Applicant was experiencing good health during the relevant time and although her health deteriorated in early May there was no evidence save for her own word linking that to the circumstances preceding it.  For the reasons that we have already outlined we do not take the view that she was substantially disadvantaged because of arrangements with regard to that post.  We can however accept that failing to pay someone sick pay could and perhaps in this case did place the Applicant at some disadvantage in that she would be less equipped to deal with shortfalls in money than somebody who was not suffering from depression would be able to.  Of course at the time that her sick pay was not paid, it was already known that she was suffering from a fresh bout of depression.

If we are wrong on the substantial disadvantage point with regard to the advertised post and in the light of our finding with regard to the sick pay question it would then fall to the Tribunal to consider whether the Respondent had failed in their duty to make reasonable adjustments.  The Tribunal finds that in this case there was nothing the Respondent could have been expected reasonably to do.  Although the Respondent had known of the Applicant’s depression prior to her starting to work in the Personnel Department, it was clear by 4 February that she was experiencing good health.  Indeed the Occupational Health Physician had formed the view that there was no need to see her save for a further check up in three months time to see “that all is well”.  In other words he did not appear to be expecting there to be any further problems experienced by this Applicant.  Although Occupational Health were aware of the background domestic matters that had caused the depression during 1998 there does not appear in the medical notes to be any continuing concern about those matters from early February onwards.  The Applicant’s own evidence is that she was experiencing good health during this time.  On being questioned by one of the Tribunal Members she said that there were no other work related issues that caused depression other than those that she had experienced with regard to her home care position.  In those circumstances it would not be reasonable for the Respondent to have treated her as if she was still depressed or even susceptible to depression as a consequence of work related issues arising in the course of her employment with the Personnel Department.  The Respondent had already made reasonable adjustments for the Applicant by moving her from her post as home carer and taking steps in accordance with their redeployment process to find her alternative employment.  The Respondent could not reasonably in the circumstances that we have found be expected to do anything more.

As far as the sick pay is concerned, the Respondent had a perfectly acceptable policy for paying redeployed employees.  They could not have been expected to anticipate the confusion that arose in this particular case but they did make reasonable adjustments by ensuring that the position was rectified as soon as they were aware of the problem.

Finally, even if the Tribunal is wrong on all these questions the Tribunal agrees with Mr Scott that any failure was justified.  It is an essential component of the Applicant’s complaint that the Respondent decided to freeze the advertised post after having advertised it.  The case for freezing the post was overwhelming and we find that there was ample justification for doing so.  As far as the sick pay is concerned, we find it hard to identify justification for the failure not because of any criticism of the Respondents but because of the difficulties that exist in fitting the facts of this case into the framework of the DDA.  This difficulty illustrates the artificial nature of the application.”

12. It also has to observed that in the course of the decision, the Tribunal narrate that they prevented Counsel for the appellant at the hearing before them, cross-examining the respondents’ witnesses to the effect that the appellant was suffering from actual impairment or adverse effects during the time she was working in the Personnel Department (see para. 17).  The reason for this is stated by the Chairman in a letter dated 13 February 2001 to this office to which we merely make reference for its terms.

13. In opening on behalf of the appellant, Mr Engelman laid much emphasis on this refusal on the part of the Tribunal to allow the cross-examination to which we have made reference.  He submitted that having regard to the finding of the preliminary hearing that the refusal to permit this cross-examination was wrong in law and prejudicial to the whole of the appellant’s case before the Tribunal.  He submitted that it was wrong in law having regard to the finding of the preliminary hearing to the effect that the appellant was suffering from a relevant disability in terms of impairment which was likely to recur in terms of the paragraphs in the Schedule to which we made reference.  Thus, he submitted, the right to cross-examine on this point could not be denied.  Secondly, he maintained, under findings in fact of the Tribunal in respect of the credibility of the appellant which effectively accepted the witnesses for the respondents’ evidence and held that the appellant was not suffering in fact from the effects of her illness at the relevant time (para. 31).  Effectively, the Tribunal did not accept the appellant’s evidence that she knew the post and was expecting to get it.  Mr Engelman’s submission was that if the cross-examination in issue had been permitted it might well have had a relevance to the credibility issue on this basic question of the status or otherwise of the permanent post and the appellant’s position in relation to it and thus the decision, he submitted, was skewed because the issue of her health generally and because this particular point had not been investigated.

14. We can deal with this point shortly because we consider it to be wholly misconceived as indeed the Tribunal Chairman recognises in her letter.  The fact that there is a finding of fact which qualifies under the Schedule with regard to continuing impairment on the basis of it being likely to recur, does not mean, as we have already pointed out, that throughout the relevant period at all times the illness or condition is present.  There can be periods of remission or temporary cure.  It is therefore wholly relevant to seek to establish that such a period existed if it is relevant to the issue occurring in any particular case.  The oddity about this case is that, having submitted that the issue was determined as a matter of law, we should have thought that meant it was settled and therefore a further cross-examination on the point is neither necessary or indeed appropriate.  If that were not enough, however, the Tribunal quite rightly focussed upon the IT1 which made it clear that the appellant came to the Tribunal stating that at the relevant time her health was good and that she was prepared to take up the new job.  While the issues of this Tribunal are not dependent on pleading, it nevertheless is very important, in our opinion, not to lose sight of the original case brought by the appellant in his or her IT1 if credibility issues arise.  It follows therefore, that what Counsel before the original Tribunal was seeking to do, was to cross-examine against the express case brought before the Tribunal by the appellant, or applicant as she then was, on the issue of fact as to the state of her health while working in the Personnel Department.  This is a classic example of where the pleading should rule of the matter, as the Tribunal have themselves decided (see generally Goodwin v Patent Office [1999] IRLR 4).

15. In these circumstances we determine that the approach of the Tribunal to the issue of cross-examination as focussed by Mr Engleman, is entirely correct both in law and fact and is unassailable.  We need not therefore consider whether there were any adverse effects in fact from that decision as regards the position of the appellant.

16. Mr Engelman accepted quite properly that if we were against him on this main issue, the remaining points were only of a subsidiary nature.  With this we generally agree with the possible exception of the issue of justification which is fundamental.

17. Suffice it to say that the Tribunal hold that having transferred the appellant from the home caring job for reasons related to her disability we agree that there were no further adjustments during the period she was in the Personnel Department which required the operation of section 6 of the Act to be considered by the employer.  Nor do we consider that the issue of the permanent post which was never in fact implemented could be properly regarded as an “arrangement” being made by the employer.  Consideration of what might be done is far removed from what constitutes, in our view, an “arrangement” in terms of section 6 which has to be put into effect.  If the method of selection for the permanent post had revealed in itself a disadvantage to a disabled person, that might be a different matter but it cannot arise when the decision to implement the permanent post was rescinded without ever being offered to anyone.

18. As Mr Scott, for the respondents, pointed out, to decide otherwise would almost be perverse and certainly contrary to what we consider to be scheme and scope of the legislation in this context.

19. The next subsidiary issue related to the fact that, for some four weeks after going off sick, the appellant did not in fact receive sick pay under the respondents’ sick pay scheme, something to which she was entitled and something which caused her additional stress which we fully understand.

20. Here the issue of an “arrangement” is focussed very clearly, inasmuch that this failure was obviously due to an administrative error as between the two departments in respect of which the appellant had been associated.  In neither case can it be said that any disadvantage by way of disability arose from an “arrangement”.  This was simply an error and a classic example of the sort of omission we do not consider is covered by the notion of an “arrangement” which we have already discussed at the start of this judgment.  For such to apply the employer would have had to have some scheme which in itself intrinsically discriminated against disabled people to the extent of creating a disadvantage.  To have a scheme which is equal to all and then is simply not implemented for administrative reasons is quite another matter.  We therefore consider that this contention is hopeless and would support the decision of the Tribunal.

21. This brings us to the issue of justification which has been overtaken by events in the sense that neither the Employment Tribunal nor ourselves consider that there have been established any discriminatory act in terms of section 5(1) or 5(2) of the Act which opens the question of justification by way of last defence.  If, however, we are both wrong about that, this in our view is a classic case where justification is achieved by reference to an extrinsic factor, namely, overall economic considerations entirely unrelated to the position of the appellant or her disability.  The issue of justification is invariably a matter of fact and we consider that the Tribunal have properly addressed it and settled it by reference to an appropriate extrinsic reason.  If, in any other respect accordingly, the appellant had succeeded in establishing an act or acts of discrimination, the defence of justification in our view would have been made out as it has been by the Tribunal.

22. We should only add by way of postscript that if the credibility issue had been decided in favour of the appellant as regards her expectation of the permanent post, a door might have at least have opened for a consideration of whether her resignation amounted to constructive dismissal.  However, as was agreed at the bar, this issue does not now arise and we do not therefore address it.  

23. There was final ground of appeal to the effect that the Tribunal’s reasons were inadequate against the general standard that each person must know why they won or lost.  With that we do not agree in any shape or form.  We consider this to be an excellent and reasoned judgment and we dismiss that ground of appeal without hesitation.

24. In these circumstances and for these reasons this appeal will be dismissed.
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