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THE HONOURABLE MR JUSTICE LINDSAY (PRESIDENT)
1
We have before us by way of a Full Hearing the appeal of Dr Ewen Sim in the matter Dr E Sim v Manchester Action on Street Health, a charity whose name can be conveniently abbreviated to MASH.  Dr Sim is a registered medical practitioner.  He has been represented today by Mr Melvin who has presented arguments on his behalf with economy and directness.  Dr Sim’s main employment at the relevant time was a pathologist and in that capacity Dr Sim was an employee of North Manchester Healthcare Trust.

2
MASH, as I mentioned, is a charity and the Tribunal said this of it:

“The Respondent is a charity which provides advice and care to prostitutes on the streets of Manchester.  It owns a van which is parked in the city centre and which is available to clients, many of whom would be unwilling to seek the assistance of a general practitioner.”

MASH does not appear today.  We have received a letter saying that it opposes the appeal but that, as a small charity, it cannot afford representation.  

3
On 17 September 1999, to begin a chronology, Dr Sim presented an IT1 for three things,  unfair dismissal, wrongful dismissal and failure to provide written reasons for dismissal.  He said that he had been a Night Service Doctor for MASH.  Rather confusingly, he asked for reinstatement and also for compensation only.  The Box 11 which Applicants complete to describe their claim more fully than in the original Box 1 (which is the one that simply stated the three grounds that I have mentioned) says:

“My employment was terminated with “immediate effect” by letter dated 11 August 1999.  The letter was signed by Narayn Singh on behalf of the MASH Board of Trustees.  The reasons given in the letter for my dismissal appeared to relate to sickness absence and to my having previously raised concerns about the management of the organisation.  I subsequently requested written reasons for my dismissal but received no reply.  I believe I was dismissed for reasons which may be contrary to the Public Interests Disclosure Act 1998, and were concerned with financial probity and safeguarding the health and safety of employees and clients of MASH.  I believe that my dismissal was both wrongful and unfair.”

That, as it seems to us, cannot be taken to be an adequate allegation that Dr Sim was automatically unfairly dismissed by reason of having made a protected disclosure within Section 103 of the Employment Rights Act 1996.  The expressions such as ‘I believe’ and ‘may be’ hardly suffice as a true allegation.  

4
The subject matter of protected disclosures and to whom they must be made and by whom and in what state of mind are all matters carefully regulated by the Employment Rights Act Sections 43B and 43C and need to have their constituent parts set out and specified in a claim even if only in brief or summary form.  Concern as to financial probity falls short, as it seems to us, without further allegation, of 43B(1)(b).  Concerns as to safeguarding the health and safety of employees also fall short, in our view, unless further amplified, of 43B(1)(d).  It is not said, either, to whom the disclosure was made – compare Section 43C.  Equally, if a case is to be made under 47B – the detriment of a dismissal being suffered by a non-employee by reason of a protected disclosure – that would, first of all, be inconsistent with a claim for unfair dismissal (because for a claim for unfair dismissal one has to be an employee whilst 47B is for a claim by a non-employee).  Also, even the requirement that there should be written reasons for a dismissal relate only to employees – see Section 92.  It could perhaps have been that it was intended by Dr Sim to amplify the claims in respect of the PIDA, or perhaps to amplify them if the decision at the Preliminary Hearing (which we shall come on to) went a certain way, but there is no indication of that as the case started out.  

5
So that was the IT1 in September 1999.  It can fairly be regarded only as a claim at that stage for the three things in it’s Box 1, unfair dismissal, wrongful dismissal, failure to provide written reasons for dismissal.  There was, perhaps, a foreshadowing of a possibility of other claims but no other claims were actually then made.  That IT1 met with an IT3 on 8 October 1999.  It is fairly short; we do not need to set out all of it.  Paragraphs 4 and 5 say:

“4
In the circumstances the Respondent denies that the Applicant was unfairly or wrongfully dismissed.

5
Given that (a) there was no dismissal and (b) he was not an employee, the Applicant was not entitled to a written statement of reason for dismissal under Section 92 Employment Rights Act 1996”

So far, of course, there is no mention at all, either by Dr Sim or by the MASH side, of it being relevant in any way that he might or might not be a “worker”.

6
There was a directions hearing.  We do not have the papers that relate to that but the Tribunal that later dealt with the case mention it briefly.  They say in their paragraph 14:

“At the directions hearing, Mr Russell [presumably the Chairman of the direction hearing] held that the purpose of the preliminary hearing was to determine whether the applicant was an employee.”

The only question, strictly speaking, that seems to have been selected as a question for a Preliminary Hearing was whether or not Dr Sim was an employee.

7
There was then the Preliminary Hearing.  It took place at some length, as Preliminary Hearings go, on 13 March 2000 and on 17 April 2000.  Then the Tribunal considered the matter on 27 April in Chambers and also on 18 October 2000 in Chambers, so it was spread over a long period.  During the course of evidence given at the Preliminary Hearing there seems to have been no addressing of the question of whether Dr Sim was a worker.  Indeed, strictly speaking, it would not have been right that it should have been addressed because the only question that had been sent forward for hearing as a preliminary question was whether he was an employee.  There is no indication that at the Preliminary Hearing there was any foreshadowing of amendment to the IT1 on the basis that amendment would be sought if the decision as to his being an employee went one way or another.  It is hard to see how the question of whether he was a “worker” was relevant to the form of claim as it existed at the date of the Preliminary Hearing.

8
So far as concerns his claim for unfair dismissal, Section 98(1) only protects employees.  The automatic unfairness provision of Section 103A only protects employees.  So far as his claim for wrongful dismissal was concerned, that would be a contractual claim that would not require examination, so far as one can tell, of whether he was a worker under the Act or an employee under the Act.  One would simply be looking at the terms of his contract.  As we have mentioned, there was no adequately made claim for his having made a protected disclosure.  So far as concerns Section 103A, one can only claim under that if an employee.  There cannot be said to have been any adequately made claim at that stage under Section 47B of the Act.  So, as we have said, it is very difficult to see why the question as to Dr Sim being a “worker” arose at all, but there is some mention of how it came up.  Paragraph 14 of the Tribunal’s decision said:

“At the commencement of the preliminary hearing, the Chairman, [that is to say Mrs D M Kloss, who was sitting with Mr Jacques and Mr Dugdale] having read in the IT1 that the applicant was claiming that he fell within the Public Interest Disclosure Act 1998, [I am bound to say it is hard to read the IT1 as actually amounting to a claim] asked the parties whether they also wished a determination of whether the applicant was a worker.  The respondent’s representative declined this, [so MASH said no} and the applicant’s representative [Dr Sim’s representative] said nothing.  At a very late stage, when the parties were making submissions, the applicant’s representative asked for a determination of whether the applicant was a worker.  The Chairman invited written representations on this point since she wished to avoid further costs.  These representations were received on the date set aside by the Tribunal to consider a reserved decision. The Tribunal is critical of the failure of the applicant’s representative to raise this issue either at the direction hearing or until a very late stage of the preliminary hearing, but has decided to make a ruling on this point in order to avoid further proceedings.  Written representations were received on 27 April 2000, and were considered by the Tribunal when it reached its decision.  However, these representations were not exchanged between the parties who therefore had no chance to reply to them.  The Chairman, having considered the advice of the Employment Appeal Tribunal in London Borough of Barking and Dagenham – v – Oguoko [2000] IRLR 179, directed that the late submissions should be exchanged and both parties invited to comment on those of the other.  The Chairman then met with the lay members to consider these replies.  Unfortunately, this meeting took some months to arrange.  The Tribunal, having considered all the evidence and all the documentation, determined that its decision of 27 April 2000 should stand.”

In the circumstances it is hardly surprising that evidence on the question of whether Dr Sim was a worker or not is, to put it mildly, scant, as it was only a question that arose during final submissions.  It had not even been regarded as a live question during the hearing of the case down to that point.  

9
On 17 November 2000 the Tribunal sent its decision to the parties.  The decision was:

“It is the unanimous decision of the Tribunal to dismiss this Originating Application on the ground that the applicant did not qualify either as a worker or an employee under the Employment Rights Act 1996."

On 22 December 2000 there was a Notice of Appeal and on 3 August 2001 there was an Amended Notice of Appeal.  

10
The Amended Notice of Appeal raises four grounds.  The first is that:

“This appeal is brought on the grounds that the Employment Tribunal erred in law in deciding that the Appellant was not a worker under the Employment Rights Act 1996.”

Whether Dr Sim was a worker is wholly irrelevant to his claims not to be unfairly dismissed or wrongfully dismissed and is irrelevant to his claim that there was a failure to provide written reasons for dismissal.  We will need to return to this first point a little later, but, strictly speaking, if there was an error of law at all, it is an error that is irrelevant to the dismissal because it is irrelevant to the three points of claim that Dr Sim had made.  There is today no appeal against the conclusion of the Tribunal that Dr Sim was not an employee.  That not being appealed, then necessarily the unfair dismissal and failure to provide written reasons for dismissal claims, will fail, and should properly be dismissed at this early stage.  The wrongful dismissal point has not been expanded at all so there is no reason to think that that will not fail either.  We will return with some comment on the worker point, but, strictly speaking, if there was error of law at all in that first heading of the Notice of Appeal it is not an error that is material to the Tribunal’s conclusion.  The next point is this:  

“Section 230(3) defines a “worker” for the purposes of the Act.  Part IVA, Section 43K, extends the definition of a worker for the purposes of protected disclosures.”

Well, yes, but that is no identification of any error of law.  The next point is this:

“The Employment Tribunal found:


a)
The Appellant was not a volunteer or a seconded worker (paragraph 13)


b)
The Appellant was not an independent contractor (paragraph 23)


c)
The Appellant was remunerated (paragraph 20)”

Well, yes, but, again, that is not to identify any error of law.  The fourth point is this:

“The Employment Tribunal only considered whether the Appellant was a worker under Part IVA Section 43K (paragraph 25 to paragraph 27), or whether the Appellant was an employee under Section 230(1) (paragraphs 16 to 23).  The Employment Tribunal failed to consider whether the Appellant was a worker under Section 230(3) and were therefore unable to reach a proper determination of the Appellant’s status.

Well, with respect, that is just not true.  The Employment Tribunal sets out in full in its own reasoning the whole of Section 230(3) – see their paragraph 15 - so they had 230(3)(b) well in front of them and cited it verbatim.  They ask themselves, in the heading to paragraph 24:

“Was the applicant a worker?

They conclude in their paragraph 28:

“The Tribunal therefore unanimously concludes that the applicant was neither an employee nor a worker as defined by the Employment Rights Act 1996.”

So they plainly answer both Section 43K and Section 230(3).

11
One has to remember here that the evidence had not been directed to the question of whether Dr Sim was a worker.  It did disclose, and the Tribunal held, that MASH had believed in good faith that Dr Sim was an employee of someone else, that he was someone who was merely seconded to them.  Paragraph 8 of the Extended Reasons says:

“Although the respondent in good faith assumed that the applicant was a seconded employee…”

So that that was what the MASH charity thought they had in front of them, a seconded employee.  In paragraph 19 the Tribunal adds:

“He was, [that is Dr Sim] in the respondent’s view, an employee of North Manchester who from time to time gave services to MASH and was paid by North Manchester for those services.”

and it was in fact North Manchester, that is to say the North Manchester Healthcare Trust, that paid Dr Sim, albeit by an arrangement under which money which was not MASH’s money but was earmarked by North Manchester for MASH was paid by North Manchester direct to Dr Sim.  So the Tribunal was finding that in good faith MASH thought that they were dealing with someone who was merely an employee of someone else, seconded to them.  One might in many circumstances think that was a somewhat fanciful arrangement but it had happened before with MASH.  In paragraph 6 the Tribunal says:

“At one time Dr Helen Lacy, a consultant physician from North Manchester, was seconded under such an arrangement.  These seconded employees were paid wages by their NHS employers for the work they did for MASH.”

12
The Employment Tribunal also held that, as it would seem, at one point at any rate in their reasoning, that there was no contract at all with MASH.  Under the heading ‘Was the applicant an worker?’ in paragraph 24 the Tribunal says:

“It follows from the conclusions already reached that the applicant did not undertake to do or perform personally any work or services, because he was not under a contractual obligation to provide services to MASH.”

They then refer to the Besley v Abbey Life Assurance Co Ltd EAT 429/95 which was a case where, on a true analysis, there was no legal obligation, no contract at all.  In context, by referring to that case and using the language that they did, the Tribunal was saying that in their view Dr Sim was not under a contract to do work personally because he was not under a contract at all. 

13
Going back to Section 230(3).  ‘Worker’ is defined as an individual who has entered into or works under:

“(a)
a contract of employment, or

(b)
any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual”

That is the relevant form, as the Employment Tribunal itself cited it.  So there has to be a contract, even if only an implied one, whereby the individual undertakes to do or perform personally any work or services for the other party.  Here, as the Tribunal found, there was no obligation on MASH in a number of ways, and no obligation on Dr Sim in a number of ways.  Thus in paragraph 10 the Tribunal found:

“Over the years, the applicant had a large number of absences from his Tuesday evening sessions.  He gave evidence that he had had a long period of sickness absence, that he had taken holidays and that he had sometimes attended conferences.  The respondent’s manager, Sarah Crosby, gave evidence that on a number of occasions the van  broke down and was unavailable.  On these occasions the applicant would be telephoned and told not to come in.  He would not then be paid.  He was not in fact paid for any of the sessions he did not work, since he did not receive sick pay or holiday pay.”

In their paragraph 18 they say:

“Dr Sim was expected on a Tuesday night, not “as required” by MASH.  However, there was no evidence that this was regarded by MASH as a binding obligation on Dr Sim.  When he did not appear there was no question of disciplinary proceedings against him.  When he was off sick no sick note was required.  In practice he would notify them of his absence but out of courtesy, not because it was required of him.”

In paragraph 19 they say:

“In addition, there is no evidence that the respondent undertook to provide any employment for the applicant. “

At the end of paragraph 22 they say:

“…the respondent was not promising to make the van available and the applicant was not promising to turn up on Tuesday nights.  When he did work he was paid on an ad hoc basis, but he was not employed under a global contract of employment.”

A little later in paragraph 23:

He was not supervised, in fact as the doctor he was regarded as to some extent in charge.  There was no check on his time of starting and leaving.  He used simple equipment provided by MASH.  He had tax and National Insurance deducted by North Manchester.  He could not provide a replacement without MASH’s approval.  Having considered all the circumstances, the Tribunal determines that Dr Sim was an independent contractor while on the van, because he was not subject to MASH’s control.”

14
It was, in other words, a somewhat anomalous picture that the Tribunal had to consider.  It was not by any means the ordinary position of an employee and employer.  It is accepted that that is the case because there is no appeal against the decision that Dr Sim was not an employee and the question of ‘worker’ arose without being addressed and in circumstances in which, first of all, as it seems to us, it was unnecessary that the question should be raised.  Secondly, strictly speaking, it was improper that it should be raised in the sense that it was not a question that had been sent forward for decision from the direction hearing.  In any event it was a question on which there were factors going both ways.  

15
We do not have to say that we would have decided the question the same way as the Tribunal did; that is not a relevant consideration.  What we have to examine is whether we can sufficiently clearly identify error of law in the conclusion that he was not a worker.  We are not confident that we can find such an error of law and accordingly we dismiss the appeal.
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