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LORD JOHNSTON:

1.
This is an appeal at the instance of the employer against a decision of the Employment Tribunal to the effect that the respondent employee had been unfairly dismissed.  The Tribunal made a total monetary order of £22,571.87.  The appellants take issue only with the monetary award.
2.
The problem arises by reason of the length of time that the hearing before the Tribunal took from its inception in May 2001 to the issuing of the decision in June 2003.
3.
Whatever may be the reasons for those delays, it has, however, to be noted that the Tribunal notionally fixed a date for assessing remedies as April 2002, and, thereafter, made a further award of future loss for six months.  It has, therefore, to be stated that the Tribunal was not making its assessment as at the date of the decision, namely, June 2003.
4.
Both parties referred us to some authority as to the rules to be applied in the assessment of compensation under section 123 of the Employment Rights Act 1996, but we consider that the most apt statement of the position is by Judge Peter Clark in Whelan & Anor v Richardson [1998] IRLR 114 at paragraph 42 onwards:-
“(1) The assessment of loss must be judged on the basis of the facts as they appear at the date of the assessment hearing (‘the assessment date’).

(2) Where the applicant has been unemployed between dismissal and the assessment date then, subject to his duty to mitigate and the operation of the recoupment rules, he will recover his net loss of earnings based on the pre-dismissal rate.  Further, the industrial tribunal will consider for how long the loss is likely to continue so as to assess future loss.

(3) The same principle applies where the applicant has secured permanent alternative employment at a lower level of earnings than he received before his unfair dismissal.  He will be compensated on the basis of full loss until the date on which he obtained the new employment, and thereafter for partial loss, being the difference between the pre-dismissal earnings and those in the new employment.  All figures will be based on net earnings.”

5.
Mr Mackenzie, appearing for the appellants, submitted that having regard to the delays which have occurred, the proper date for assessment for loss should have been June 2001 but he accepted that the selection of this particular date was somewhat arbitrary and we are not persuaded that there is any reason to proceed along that basis.
6.
The delays, apart from the length of time that the Tribunal took to produce its decision, with regard to the leading of evidence, appear to have been attributable to the fact that single days were fixed when more should have been required and demanded.  It has to be noted that the applicant led only one witness while the respondent employer led six.  However, we do not decide this matter on the basis of apportioning blame.
7.
The elements to be taken into account in assessing that compensation, must reflect a continuing wage loss, if such exists, as it does in this case having regard to the fact that when the respondent eventually obtained further employment, in which he continues, it was at a rate less than he would have been earning with the appellants.  It therefore seems to us to be quite appropriate, if not necessary, that the Tribunal’s award should reflect the reality of that situation up to the relevant date which is April 2002.  Thereafter it was justified in making an award for future loss but it is obvious to us that that period of six months was restricted having regard to the delays which had already taken place.  Indeed, had the award been fixed for an earlier date, a much longer period of future loss might have been awarded.
8.
In any event, we are firmly of the view that the position taken up by the Tribunal is in consistence with reality and sound law.  This appeal will therefore be refused.
9.
Mr Lefevre, appearing for the respondent employee, sought an order for expenses of the hearing before us on the basis that the appeal was misconceived.  We have sympathy with that approach but we consider that the extraordinary delays in this case at least raised an issue to be considered by us.  We will accordingly make no order as far as expenses are concerned.
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