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MR JUSTICE BELL

1
This is the appeal of Mr Kuttappan against the Decision of the Employment Tribunal held at London South on 20, 21, 22, 23 and 24 September 1999.  The Decision was entered in the Register on 3 November 1999.  It dismissed the Appellant’s application and claim that the Respondents had discriminated against him on the ground of his race and sex, and victimised him in response to previous complaints of discrimination and victimisation made by him against the First Respondent, the London Borough of Croydon and certain of its officers and members.  

2
The Appellant describes himself as Asian, of Indian origin.  He has some legal qualifications in India, though not as we understand it in the United Kingdom.  Since coming to the United Kingdom in 1987, he has had a variety of jobs, including security work, and he has been very active in voluntary work, including Hindu and Asian interests and equal opportunities and racial equality.  He has been actively involved in a number of proceedings before the Employment Tribunal, both on his own behalf and on behalf of others as clients of the Equal Opportunities Advice Bureau.  

3
The proceedings which are the subject of this appeal arose out of an application which he made for a position of Camera Enforcement Officer with the Respondent Council.  He was one of fifty seven applicants and one of eleven who were shortlisted for interview.  Eight of those were internal candidates, three were external.  The Appellant was not successful.  According to the interviewing panel, he met ten of the fourteen selection criteria, but only partly met four.  The three successful candidates were all internal; one was a white female, one a black male, and one a white male.  Two fully met twelve criteria and partly met two, the third fully met eleven criteria, and partly met three.  There was correspondence from and with the Appellant about the scoring after he was informed that his application had been unsuccessful.  Part of the Appellant’s claim was that he was undermarked.  The members of the interview panel included Mr Adebanjo, the Respondent Council’s Senior Contracts Manager, a Ms Farrar and a Ms Kirkwood.  Its Personnel Manager, Ms McCutchon, was the fourth member.  At the Employment Tribunal hearing Mr Adebanjo and Ms McCutchon were called on behalf of the Respondent Council, but not Ms Farrar or Ms Kirkwood.  

4
Another part of the Appellant’s claim was that the Respondents were consciously or subconsciously motivated against him by knowledge of his previous proceedings against the Respondent Council under the Sex Discrimination Act 1975 and the Race Relations Act 1976, that is to say that he was victimised.  

5
At the preliminary hearing of this appeal the Employment Appeal Tribunal allowed the appeal to proceed upon the main ground of alleged bias on the part of all three members of the Employment Tribunal, but particularly the Chairman, and upon related procedural grounds.  It was our understanding at the beginning of the appeal that it did not allow the appeal to proceed on a ground of alleged perversity in rejecting the Appellant’s application in respect of alleged victimisation, but having heard the Appellant and Mr Bellm who appears for the Respondents, we heard argument on that ground of appeal, as there appeared to be some doubt as to whether the Employment Appeal Tribunal allowed it to go forward for a full hearing or not.  

6
The allegation of bias is set out succinctly in Ground 1 of the Applicant’s application for appeal as follows: 

“The members of the Tribunal were, unfortunately, seriously lacking impartiality, integrity, efficiency and sense of responsibility.  The Chairman of the Tribunal was the one most seriously lacking the above-referred qualities among the Members of the Tribunal.  I was deliberately denied the opportunity for a fair hearing by the Tribunal.”

7
The test to be applied by an appellate Court or Tribunal when it is alleged that proceedings in a lower Court or Tribunal are vitiated by bias, which is of course the thrust of Ground 1, is now clear as the result of a series of authorities, including particularly R- v- Gough [1993] AC 646, Locabail UK Ltd -v- Bayfield Properties Ltd [2000] IRLR and in In re Medicaments (No 2) [2001] 1 WLR 700 also reported at [2001] ICR 564, in which case the Court of Appeal, with the Master of the Rolls, Lord Phillips presiding, considered the domestic authorities, including particularly Gough, in the light of decisions of the European Court of Human Rights after the passing of the Human Rights Act and the incorporation of the European Convention of Human Rights into English law.  After considering the relevant European of Human Rights cases, the Master of the Rolls said in the judgment of the Court at paragraphs 83 - 86:

“83  We would summarise the principles to be derived from this line of cases as follows. 

(1) If a judge is shown to have been influenced by actual bias, his decision must be set aside. (2) Where actual bias has not been established the personal impartiality of the judge is to be presumed.  (3) The Court then has to decide whether, on an objective appraisal, the material facts give rise to a legitimate fear that the judge might not have been impartial.  If they do, the decision of the judge must be set aside.  (4) The material facts are not limited to those which were apparent to the applicant.  They are those which are ascertained upon investigation by the court.  (5) An important consideration in making an objective appraisal of the facts is the desirability that the public should remain confident in the administration of justice.  

84.  This approach comes close to that in R v Gough [1993] AC 646.  The difference is that, when the Strasbourg Court considers whether the material circumstances give rise to a reasonable apprehension of bias, it makes it plain that it is applying an objective test to the circumstances, not passing judgment on the likelihood that the particular tribunal under review was in fact biased.

85
When the Strasbourg jurisprudence is taken into account, we believe that a modest adjustment of the test in R v Gough is called for, which makes it plain that it is, in effect, no different from the test applied in most of the Commonwealth and in Scotland.  The court must first ascertain all the circumstances which have a bearing on the suggestion that the judge was biased.  It must then ask whether those circumstances would lead a fair minded and informed observer to conclude that there was a real possibility or a real danger, the two being the same, that the tribunal was biased.

86.  The material circumstances will include any explanation given by the judge under review as to his knowledge or appreciation of those circumstances.  Where that explanation is accepted by the applicant for review, it can be treated as accurate.  Where it is not accepted, it becomes one further matter to be considered from the viewpoint of the fair-minded observer.  The court does not have to rule whether the explanation should be accepted or rejected.  Rather it has to decide whether or not the fair-minded observer would consider that there was a real danger of bias notwithstanding the explanation advanced.  Thus in  R v Gough, had the truth of the juror’s explanation not been accepted by the defendant, the Court of Appeal would correctly have approached the question of bias on the premise that the fair-minded onlooker would not necessarily find the juror’s explanation credible.”

8
From that introduction, we turn to the various allegations which the Appellant has made, and which we have tried to put in some logical order, taking them from a number of sources, including his statement on application for appeal, his affidavit sworn on 14 February 2000, and his amended affidavit sworn on 17 October 2000, and most recently, his Skeleton Argument for this appeal hearing.  At the very start of his affidavit in support of his allegations of bias on the part of the Chairman, the Appellant says that:

“2  The Chairman Mr Bano is understood to be a member of the Jewish community, Mr Abrams was from black Afro-Caribbean community and Mrs Aziz was a white lady”  

Mr Abrams and Mrs Aziz were the two other members of the Tribunal.

“I am of Asian of Indian origin.

3.  The Members of the interview panel of the First Respondent Authority that had discriminated against me were Mr A Adebanjo, Ms M Farrar and Ms C Kirkwood.  Mr Adebanjo and Ms Kirkwood were belonging to the black community and Ms Farrar was white.  Mr Adebanjo was the chair of the interview panel.  All the Members and Officers of the First Respondent Authority who were named as Respondents in my case were white people”

9
The first specific complaint which we take is that the Chairman appeared to be sleeping or dropping off during the Appellant’s reading of his witness statement at the beginning of the hearing.  The Chairman was sometimes showing signs of boredom and lack of interest.  The Appellant asked the Chairman if he wanted a break on two occasions, and the Chairman told him to continue.  He raised the question of the Chairman’s lack of interest at the time.  

10
The second specific allegation is that the Chairman prevented the Appellant reading certain sections of his statement, including paragraph 14 which made general comments on the discriminatory attitude of many black people towards some Asians, and criticised black people in general.  The Chairman blamed the Appellant for that.  Mr Abrams, the black member was clearly seen to be very upset, and unhappy, but the Chairman allowed the Appellant to read criticisms of white people discriminating against ethnic minorities, although Mrs Aziz was white.

11
The third specific allegation is based on the presence of Mrs Aziz as a Tribunal member, and the alleged failure of the Chairman promptly to ask if the Appellant objected to her presence.  The allegation is that the Chairman only asked if there was any objection after the hearing was resumed, after a short break in the hearing, and after the Appellant had read his long statement.  He also complains that although the Chairman asked the Appellant about Mrs Aziz, because she had been a member of a previous Tribunal, hearing a matter related to the Appellant, he did not ask the First Respondent’s solicitor whether he objected, although the First Respondent was involved in the previous case as well.  Although a decision had been made in the previous case by that time, the Appellant did not know the decision.  He did not know that it had been decided against him, and that the Tribunal did not believe his evidence.  The Appellant says that he would have objected had he known of the previous Tribunal’s finding against him.

12
The fourth allegation is that the Chairman questioned the Appellant in respect of his previous claims against the Respondents and on why his two other race discrimination cases had gone to the Employment Appeal Tribunal.  He also asked about a racial discrimination claim against the Respondent Council’s Chief Executive, although he knew that that claim was still pending before another Tribunal.  The Appellant said that he did not wish to comment on that case as it was still pending.  

13
The fifth complaint is that the Tribunal refused to call Ms Farrar and Ms Kirkwood, in respect of whom it had issued witness summonses.  The Appellant says that the Chairman told Mr Bellm it would be better if he called those witnesses, and that if he failed to do so, the Tribunal might draw inferences against the Respondent.  Mr Bellm said that he had no intention of doing so.  The Chairman then told the Appellant, it is alleged, that he could not call those witnesses and then cross-examine them as hostile, unless he had previous witness statements from them with which the evidence they actually gave was inconsistent, as well as being hostile to his case.  The Chairman said that it would be better for the Appellant not to call those witnesses, although the Appellant wished to call them and cross-examine them if the evidence they gave was adverse.  The Appellant asked the Tribunal to call the witnesses and to ask them relevant questions to find out the true facts before allowing him to cross-examine.  In the event, the Appellant having been refused that facility, called both the witnesses, but the Chairman frequently interrupted and objected to him cross-examining those witnesses.  So did Mr Abrams.  The Chairman warned the Appellant that Ms Kirkwood was giving evidence in support of the Respondents and he did the same when Ms Farrar was called.  

14
The sixth allegation is that the Tribunal refused to allow the Appellant to examine the witnesses in a way which he describes as “blindfold”, in respect of scoring sheets from the panel interviews.  He goes on to allege that the Tribunal acted in an intimidatory fashion towards him when then suggesting that his actions in cross-examination were potentially an abuse of process. The matter seems to have arisen from the fact that the Appellant inserted in the bundle of documents, amongst notes of interviews of other candidates, a page of notes of his own interview.  The Chairman’s Notes of what happened record that the Appellant said when questioned about this:

“I deliberated inserted page 307 in the bundle so I could deceive the witness.  I consider them hostile witnesses.”

A little later the note continues:

“I did this deliberately.”

The Appellant says that that note was wrong, and wrong in a biased way because Mr Bellm’s recollection is that the Appellant said that he had done what he did in respect of the document deliberately, but not with the intention of deceiving any witness.  

15
The seventh allegation is that the Chairman and Mr Abrams unnecessarily interrupted him, and criticised him during cross-examination of the Respondents’ witnesses, and especially Mr Adebanjo and Ms McCutchon, and that the Tribunal failed itself to question witnesses sufficiently.  The Tribunal should have been astute, but was not at all astute, in eliciting the truth from the witnesses, and refused to ask questions of Ms Farrar when the Appellant suggested it.  The Chairman, it is said, commented that he had left the Bar sixteen years ago and was leaving the job of asking questions in the Appellant’s “capable hands”.  Much the same occurred when Mr Adebanjo and Ms McCutchon gave evidence.  

16
Eighth, it is alleged that the Tribunal, and the Chairman in particular, refused to accept and read the Employment Appeal Tribunal decisions of Laher -v- London Borough of Hammersmith & Fulham and Tchoula -v- Netto Food Stores Ltd.  The Appellant complained to the Regional Chairman about bias on the third day and handed three copies of the two cases to the Tribunal’s clerk to pass to the Chairman to read before the hearing continued.  

17
The ninth allegation is based upon the Chairman’s refusal to grant a rehearing by another Tribunal on the morning of the fourth day of the hearing, on the basis that there was a real danger that the Tribunal were biased and prejudiced against the Appellant because he had made a complaint against the Tribunal and/or the Chairman of the Tribunal to the Regional Tribunal of Tribunals which the Chairman of the Tribunal, by then, knew of.  

18
The tenth allegation is that the Chairman was frequently rude and impatient and made intimidating, harassing, sarcastic, unfair and out of order remarks directed at the Appellant, and that Mr Abrams also occasionally made unnecessary complaints and criticisms about the Appellant when he was questioning witnesses.  The complaint goes on to say that the Appellant cross-examined Mr Adebanjo about associating with Ms Kirkwood and Ms Farrar and Mr Bellm in the Tribunal and in going to lunch together, though Ms Kirkwood was being questioned, and that the Chairman asked the Appellant if he was suggesting that Ms Kirkwood and Ms Farrar should have gone to lunch with him, the Appellant.

19
The eleventh allegation is that the Chairman alone refused to review the Tribunal’s Decision.  The Employment Appeal Tribunal dismissed an appeal against the Chairman’s rejection of the review, but allowed the Appellant to rely, if he wished, upon that rejection as a further instance of alleged bias.  The Employment Appeal Tribunal did decide, we note from the transcript of its judgment, that the Chairman could properly deal with the review on his own, and that there was no error of law in that.  

20
Finally, the twelfth allegation related to the charge of bias is that the Chairman’s comments on the allegations made for this appeal by the Appellant did not deny many specific allegations made against the Chairman and the Tribunal, and that the Chairman refused to supply sworn or affirmed evidence for the benefit of the Appeal Tribunal, although he was invited to do so after the preliminary hearing.  

21
In fact, it is relevant to record that the Chairman did make some comments in a letter dated 11 April 2000, in answer, as we understand it, to the Appellant’s original allegation.  The letter reads as follows:

“I would like to take the opportunity to deny the allegations in paragraphs 3 and 12 of the grounds of appeal that I was biased against Mr Kuttappan and prejudiced against him because of his race.  I enclose copies of letters from Mr Kuttappan to the Regional Chairman dated 8 April 1999 and 3 July 1999 in which he expresses satisfaction about my conduct of cases in which he has been involved, and I wish to say that I attempted to conduct Mr Kuttappan’s case on this occasion in exactly the same way as I had dealt with him previously.  However, I did make it clear that I considered that his case might be damaged by his action in calling as his own witnesses two members of the Respondents’ interviewing panel.  As appears from paragraph 20 of the Extended Reasons, I also informed Mr Kuttappan of the Tribunal’s powers under Rule 13(2)(e) of the Employment Tribunal Rules of Procedure 1993 to strike out the originating application when it became apparent that his reason for taking that course may have been to confuse the witnesses by examining them in chief using a bundle of copies of interview notes in which a page relating to his own interview had been inserted in the notes relating to other candidates.  

I did not become aware that Mrs Aziz had been a member of a Tribunal dealing with another of Mr Kuttappan’s cases until she told me so during a break on the first morning of the hearing.  I asked Mr Kuttappan if he had any objection to Mrs Aziz continuing as a member as soon as the hearing resumed, and he stated unambiguously that he had no such objection.  It would have been open to Mr Kuttappan to object to Mrs Aziz’s presence on the Tribunal at the beginning of  the hearing, and I do not accept that the behaviour of members of the Tribunal influenced his decision in any way.  I deny, in any event, that I was “sleeping or dropping off” while he read his statement.  Although I cannot say how I appeared to Mr Kuttappan, I followed his statement with close attention and, as he points out in paragraph 5(d) of his affidavit, I declined to allow him to read those parts of the statement which contained generalised statements about the racial attitudes of black people.  I also deny the allegation in paragraph 11 of the grounds of appeal that I and MrAbrams behaved in a way which was intimidating, harassing, sarcastic or unfair.

I believe that the other mattes raised by Mr Kuttappan in his Notice of Appeal against the Tribunal’s substantive decision are dealt with in the Extended Reasons and, subject to the Employment Appeal Tribunal’s directions, I do not propose to deal with the numerous other matters set out in Mr Kuttappan’s letter of complaint to the Regional Chairman, his application for a Review, his Notice of Appeal against the refusal of that application and his affidavit………….”

22
The Chairman enclosed letters, the first copy letters from the Appellant to the Regional Chairman  The first was dated 8 April 1999.  It read, in part, as follows, referring to a previous case:

“The Applicant was of Sri-Lankan origin and was speaking English with difficulty……..he had never been before a Tribunal and, therefore, he was nervous……….

The Chairman of the Tribunal was Mr A Bano ………Apart from the Applicant and myself all the people in the Tribunal, including the members of the Tribunal, were white people and speaking English as their first language.

Nevertheless both the applicant and myself felt that the Chairman and the members of the Tribunal were very courteous, patient, efficient, fair and impartial to everyone.”

The second letter was dated 3 July 1999, and reads as follows:

“I am pleased to write to you that both the Applicant Mr Badel and I felt that the Chairman Mr A Bano who heard the Interlocutory Hearing of the above-referred case yesterday (Friday 2 July 1999) was not only fair and impartial but also courteous and patient.  

It was the first time the Applicant was visiting the Tribunal and he was, in fact, little bit nervous and concerned.  The Respondents were represented by a qualified solicitor.  Although the Respondents’ solicitor strongly contended that the case would not come under the Race Relations Act 1976 and that the case must be listed for hearing just for one day because, according to the Respondents, only the unfair dismissal claim needed to be heard, the Chairman was kind enough to list the case for full merits hearing for four days and Ordered that the race discrimination claim can also be heard during the full merits hearing.

The Chairman was also kind enough to add the National Bank of Pakistan as a Respondent, although I failed to state the Bank as a Respondent in the IT1 and the Respondent’s solicitor objected to it.  But before doing that the Chairman had asked the Respondent’s solicitor whether there was any detriment for the Respondents for the Tribunal adding the Bank also as a Respondent and the answer from the Respondents solicitor was “no”. 

I would be grateful if you could kindly pass our gratitude and regards to the Chairman.”

So there were two letters, complimentary of Mr Bano, within three months in respect of two different cases.  

23
On 8 December 2000, having read the Appellant’s amended affidavit, and having been invited to comment further by the Employment Appeal Tribunal, the Chairman made considerably more extensive comments on the amended affidavit.  Those comments extend to just over seven single-spaced A4 pages.  They refute some allegations, and explain others where there is a considerable amount of common ground as to what actually happened.  We will come to those when considering the merits, or otherwise, of the Appellant’s individual complaints.  

24
The Chairman, quite rightly, in our view, refused to respond to the Appellant’s speculation about his, the Chairman’s, ethnic origins or religious affiliations.  For completeness, it is only fair to the Chairman and the Tribunal to note that it is clear from the Decision that the Employment Tribunal found some inconsistencies in the evidence called for the Respondent Council, and did not fully accept, for instance, the evidence of Ms McCutchon, although it was favourably impressed by Mr Adebanjo.  We will return to that later.  The Tribunal found it was clear that the Respondents were considerably irritated by the Applicant.  It expressed concern that the job in question was not advertised in The Nation newspaper, in accordance with the recommendation of the Council’s Director of Personnel.  So the Tribunal was certainly not unfavourable to some of the points made by the Appellant, but it concluded that neither the Appellant’s previous actions against the Respondents, nor his race and/or gender played any part in the decision not to offer the Appellant employment as a Camera Enforcement Officer.  It went into considerable detail in the Extended Reasons, particularly in respect of the Appellant’s interview marks, and those of the other candidates, which it rightly, in our view, found important in judging the Appellant’s allegations of discrimination and victimisation.  We make no apology for taking a considerable amount of time to summarise the various specific allegations, made by the Appellant in the papers before us, before turning to our conclusions in respect of each of them.  

25
First, the allegation of “sleeping or dropping-off” or “showing signs of boredom”.  This allegation is denied by the Chairman.  His account of matters is that as the Appellant read his statement, he, the Appellant, kept looking at the Chairman as if expecting a response to what he was reading, and when the Chairman did not react, said that the Chairman looked bored and asked if he wanted to adjourn.  The Chairman’s account is that he indicated that whether he looked bored or not was irrelevant, and that he asked the Appellant to continue reading.  We are not satisfied on the conflicting material before us that the Chairman did nod off, nor are we satisfied that he looked bored or was patently bored.  He dealt promptly and civilly, so far as we can see, with what the Appellant said to him at the time in this regard, and we are quite unable to decide that any independent observer would infer any bias from whatever occurred.  

26
The second allegation relates to the Chairman refusing to allow the Appellant to read out sections of his statement.  Paragraph 14 of the Appellant’s statement reads as follows:

“With great respect to my brothers and sisters of the black community I very much regret to say that many black people have chips on their shoulders.  They believe that next to the white people they are the most important people in this country and that Asians are inferior to them.  They call all the ethnic minority communities as “black”, which is, in fact, wrong and misleading.  It is a sad fact that many black people are much worse than many white people and they are discriminating against the Asians much worsely.  In other words many black people are discriminating against the Asians much worse than many white people.  I reasonably believe that Mr Ade Adebanjo, Senior Contracts Manager (Parking Services) of the First Respondent Authority, who was the chair of the interview panel, and Ms Coral Kirkwood, Team Leader, Debt Registration of the First Respondent Authority, who was also a member of the interview panel, are examples to that fact.”

27
The Chairman says, in his comments, that he did intervene to prevent the Appellant reading out material about generalised racial attitudes of black people.  There was no need for him, the Chairman, to make the same comment about the later part of his statement referring to the general attitudes of white people, as he had already made his point of objection to generalised statements.  Mr Abram never indicated to him, the Chairman, that he was annoyed by what he heard, although he could not say how Mr Abram looked.  

28
In our view, the Chairman was perfectly entitled to take the view which he did.  The general statements in paragraph 14 were of no relevance to the particular case, even if they could be substantiated.  No substantiation of the general statements appears in the statement itself.  They could not be any useful indication to the Tribunal of the attitudes of the individual personalities in this case.  Indeed, the general statements might be taken as offensive, and not at all helping the Appellant’s case. The Appellant was allowed to put forward fully his case so far as the individual attitudes of Mr Adebanjo and Ms Kirkwood were concerned, as appears from the detailed Decision of the Tribunal.  

29
With regard to the third allegation, relating to the presence of Mrs Aziz on the Tribunal, Mr Bellm’s note records that the Appellant stated, when the matter did arise, that he had no objection to Mrs Aziz, which supports the Chairman’s recollection that the Appellant agreed, without reservation, that Mrs Aziz should continue to sit.  We bear in mind the point made by the Appellant that, of course, he did not know at the time what the Decision of the Tribunal upon which Mrs Aziz had sat was, but, as Mr Bellm points out in his Skeleton Argument, the Appellant must have appreciated that the Decision of the Tribunal when it came, could be either favourable or adverse to him, and could found its conclusion, in part, upon what it made of the Appellant’s own evidence.  It is clear from his response that the Appellant was prepared to take his chance.  It is to his credit that he was prepared to do so, but having made his choice, we do not consider that he can fairly complain in that regard.  

30
In relation to the fourth complaint, about the Chairman questioning the Appellant in respect of previous claims and appeals, Mr Bellm points out that the Appellant himself had raised his previous claims against the Respondents, as part of his Originating Application in the matter before us.  He provided details in his witness statement and they were the basis of his victimisation claim.  The Chairman, in his comments, explains that he did ask questions to discover exactly what was in issue in those cases in order to understand fully the victimisation claims and to ensure that his own Tribunal made no unnecessary findings which might embarrass the conduct of other cases.  That seems to us to be not only an acceptable, but indeed a well advised, course to have taken. 

31
Allegation five is that relating to not calling Ms Farrar, Ms Kirkwood and the restriction on the Appellant cross-examining those witnesses.  The Decision itself refers to this aspect of the case, at paragraph 16, as follows:

“The Applicant gave evidence to the Tribunal in the form of a written statement setting out in detail events prior to his application for employment as a Cameral Enforcement Officer, and referring to the documents relevant to his claim.  Prior to the hearing, the Applicant became aware that the Respondents intended to call to give evidence only Mr Adebanjo and Ms McCutchon, and did not intend to call the other two members of the interview panel.  The Applicant regards that action by the Respondents as a breach of what he considers to be a duty on the part of the Respondents in discrimination cases to place the fullest evidence before the Tribunal.  The Applicant therefore applied for witness orders in respect of Ms Mandy Farrar and Ms Carole Kirkwood and served those orders on the last working day before the hearing.  Although warned that he would not be able to cross-examine his own witnesses, he called both Ms Farrar and Ms Kirkwood to give evidence in support of his case.”

32
The Chairman’s comments demonstrate a large element of agreement with the Appellant as to what actually happened in this regard.  He says that he pointed out to the Appellant that he would almost certainly only succeed in any application to treat the two witnesses as hostile, and therefore to be allowed to cross-examine them, if he was in possession of written statements before calling them, and their evidence proved to be not only adverse to the Appellant, but inconsistent with those prior statements.  The Chairman says that the Tribunal was very concerned about the damage which the Appellant might cause to his own case by calling witnesses against whom substantial allegations were made in the proceedings.  That concern is expressed in paragraph 10 of the Decision itself.  

33
In our view, the Chairman was perfectly correct in the attitude which he took, both in law and procedure.  The Appellant would not be allowed to treat the two witnesses as hostile and cross-examine them, unless he had prior witness statements from them, and they gave inconsistent and hostile evidence.  The Chairman did warn Mr Bellm that it might be held against his clients, if Mr Bellm did not call those witnesses, which we treat as an attempt, in fact, to help the Appellant, and to help him fairly.  The Tribunal very fairly warned the Appellant of the possible adverse effect of calling the two witnesses without being able to cross-examine them, if they gave evidence which he did not like.  The Tribunal was not bound to call witnesses.  It certainly had power to do so, if it thought that it would serve the interests of justice, but we would not blame any Tribunal for being reluctant to call witnesses who were clearly able to give evidence germane to the issues, but whose employer’s representative specifically chose not to call.  Any Tribunal in those circumstances must be concerned as to whether it is interfering in the conduct of the Respondent’s case by the Respondent’s representative.  It is not in making the decision which it does make, setting out to harm the Appellant, who could perfectly well make as much capital as he could out of the Respondent’s failure to call the witnesses.  We do not think any reasonable and independent observer, who has to be taken to know what the law and the procedure in this regard is, could think that the Chairman was acting unfairly in doing what he did, and, in having made his ruling and decision upon the proper procedure, rightly doing his best to stop the Appellant cross-examining the witnesses, once he had called them.  

34
The next allegation is that which relates to the cross-examination of witnesses with regard to the scoring sheets, and the insertion of page 307.  The Chairman’s comments in relation to that are to the effect that he made his notes of what the Appellant had said at the time, which includes the remark that the Appellant said he inserted it to deceive the witnesses because he considered them to be hostile.  He goes on to say that the Tribunal had not only had to consider that action, on the part of the Appellant in itself, but also that it was done with a view to cross-examining Ms Kirkwood, in particular, when in fact, it had been ruled that the Appellant should not cross-examine.  What was done, therefore, was arguably in direct contravention of the ruling made by the Tribunal so far as cross-examination was concerned.  In our view, the Tribunal and the Chairman were entitled to take a very adverse view of what the Appellant had done.  They were entitled to consider whether his actions were such an abuse of process as to merit the striking out of his applications.  In fact, after retiring, they decided it was not necessary to take that course, which was a view which, on any account of matters, we think fair to the Appellant.  

35
So far as the next allegation is concerned, unnecessary interruptions on the one hand, and failure, on the other, of the Chairman and Tribunal to question witnesses themselves, Mr Bellm does not recall any significant interruptions or criticisms by the Chairman or Mr Abrams.  The Chairman, as we have already attempted to explain, did interrupt the cross-examination of Ms Farrar and Ms Kirkwood, where it took the view, rightly in our view, that it was not legitimate.  The Chairman in his comments says that he did refer to having left the Bar some time before.  That occurred while he was trying to explain, not for the first time, that he could not act in the proceedings as if he was an advocate for one of the parties.  Of course, there are circumstances, particularly where one party is acting in person, where, in all fairness, the Chairman of the Tribunal must ask questions with a view to eliciting that party’s case, and testing the case, in response, of the Respondent.  But a Chairman must be very careful in taking that course, for fear that he will appear to become an advocate on behalf of the litigant in person.  We can understand that any litigant in person might expect assistance from the Tribunal when his opponent is legally represented, but the reasonable observer would be aware that the Tribunal must do its best at all times to appear impartial, and therefore wary of acting in a way which could be interpreted as entering the arena on one side or the other.  Mr Kuttappan is an intelligent and well educated man with some experience of Employment Tribunals and we do not think that the Chairman could be faulted in the eyes of any reasonable observer for failing to do more than he did, so far as the questioning of witnesses was concerned.  

36
The eighth matter, the question of refusing to read certain decisions of the Employment Appeal Tribunal, is dealt with at paragraph 20 of the Decision which primarily deals with the question of the insertion of page 307 and the Tribunal’s attitude towards that.  The paragraph says:

“Since Mr Kuttappan abandoned that course of action,” 

[that is using the document in cross-examination]

“the Tribunal did not pursue those matters further, and therefore considered that it was unnecessary on the following morning to read the judgment of the Employment Appeal Tribunal in Laher v London Borough of Hammersmith and Fulham to which Mr Kuttappan wanted to refer in support of his submission that the Tribunal should not strike out the Originating Application.  Mr Kuttappan took that action to be an indication of bias, and applied for an order that the proceedings be recommenced before a differently constituted Tribunal.  However, the Tribunal considered that its action in warning the Applicant of the possible consequences of pursuing a particular course of action did not constitute grounds for discharging the Tribunal.”

We do not think that any reasonable person could criticise the Chairman for taking the view which he, and indeed the other members of the Tribunal, it must follow, took in this regard.

37
The ninth allegation relates to the Chairman’s refusal or the Tribunal’s refusal to grant a rehearing by another Tribunal on the morning of the fourth day of the hearing.  Paragraph 20 of the Decision, to which we have already referred, deals with that in part.  The Chairman says that he took the view that it was not for him or the Regional Chairman to decide that another Tribunal should hear the matter; it was a matter for the Employment Appeal Tribunal to consider on appeal.  In our view, that was quite right as the case of Peter Simper & Co Ltd -v-Cooke [1986] IRLR 19 makes clear.  That case says that, save in extraordinary circumstances, it cannot be right for a litigant who is unhappy with what he believes to be indications from the Tribunal as to how the case is progressing, to apply in the middle of the case for a rehearing before another Tribunal.  It is undesirable that the Tribunal accused of giving the impression of bias, should be asked, itself, to adjudicate on that matter.  The dissatisfied litigant should ordinarily await its Decision, and then, if he thinks it appropriate, make his dissatisfaction with the conduct of the case by the Tribunal a ground of appeal.  The Chairman was doing no more than following that authority.  

38
The next allegation is of generally rude and impatient behaviour, intimidating, sarcastic, unfair and out of order remarks and the question of Ms Kirkwood, Ms Farrar, Mr Adebanjo and Mr Bellm associating during the hearing.  We are not satisfied, in the face of the Chairman’s denial of any inappropriate remarks that the first part of this allegation is made out.  So far as the association between the witnesses is concerned, the Chairman’s comments say that Mr Kuttappan did appear to take the view that Ms Kirkwood and Ms Farrar ought to have spent the lunch adjournments with him, and since he, the Chairman, regarded that view as erroneous, he did intervene to find out if the Appellant’s questions to Mr Adebanjo, about where they had spent the lunch adjournment, were directed to that issue.  Any question of where Ms Kirkwood and Ms Farrar had spent the lunch adjournments could only be otherwise relevant for the purpose of attacking the reliability of their evidence, and since the Tribunal had ruled that Mr Kuttappan could not attack the evidence of his own witnesses, he disallowed that question. This seems reasonable, and in any event it does not appear to us that this matter was a matter of any consequence in the overall picture we have of the Tribunal proceedings.  
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Next, there is the question of the Chairman’s refusal to review the Tribunal’s Decision.  The Chairman acted as he was entitled to, as this Tribunal, differently constituted in part at the preliminary hearing, has already decided.  The Rules do not provide for Extended Reasons upon a review, and in our view the Chairman was entitled to conclude that there was no need for Extended Reasons in this case.  Certainly, in our view, what he did could not be seen as any indication of bias, although of course, it was adverse to what the Respondent was seeking.  

40
So far as the last allegation relating to the Chairman’s comments and his refusal to supply sworn and affirmed evidence is concerned, having read all the Chairman’s comments our view is that he made full answers to most matters, and indeed, to the really important matters.  We cannot draw any inference from the fact that he did not swear an affidavit or make an affirmation.  The question of doing that seems to us to be very much a matter for the individual Chairman.  The written responses which he did make come over to us as calm and measured, and not in any way antipathetic to the Appellant himself.  Finally, the Chairman categorically denied any racial or other bias against the Appellant, and as we have said, he referred to two earlier letters where, apparently, his conduct had pleased the Appellant.  
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We then turn, finally, so far as bias is concerned, to the questions we must ask ourselves.  Primarily, we must ask ourselves, having ascertained all the circumstances which we can decide, and which have a bearing on the suggestion of bias, whether those circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility or a real danger that the Tribunal was biased.  Secondly, in any event, we ask whether the hearing of the application was unfair, and thirdly we ask whether there was any irregularity which leads us to conclude that the Tribunal’s conclusions were unsafe.  
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It appears to us that Mr Bellm’s submission, dividing the issues into two categories, is sound.  The first category is of allegations where there are issues of fact, for instance as to whether the Chairman fell asleep, or looked bored, or made sarcastic out of order remarks.  As we have already indicated, we are quite unable to be satisfied of those allegations.  There is no independent confirmation of the Appellant’s allegations which are denied by the Chairman.  We do not have the factual basis upon which we could possibly decide that a fair-minded and informed observer would notice attitudes in the Chairman, or expressions, either verbal or facial, which created a real possibility or a real danger in the mind of the observer, that the Tribunal was biased.
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The second category of allegations is the larger number of matters where there is a certain amount of common ground as to what happened, but the Chairman has explained why the Tribunal did what it did, or we are able to deduce what the explanation almost certainly, or at least probably was, as a result of our experience and knowledge of the proper procedures.  In our view, there is in each case of such allegations, a perfectly proper explanation why the Tribunal acted as it did, and in our view none of those matters raised by the Appellant would lead a fair-minded and informed observer to conclude that there was a real possibility or a real danger that the Tribunal was biased in deciding in those matters against the Appellant.  It follows, inevitably, that we do not consider that the hearing was unfair, or that in respect of allegations where procedural irregularity is alleged, any allegations are well founded.  
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We turn, finally, to the question of perversity.  That was put by Mr Kuttappan by reference to paragraphs 9 and 10 of the Tribunal’s Decision.  It is based upon the fact that on 6 January 1999, when an interview panel was being prepared to interview shortlisted applications for the job for which Mr Kuttappan had applied, Ms McCutchon was seeking a replacement for one potential member of the interview panel who could no longer take part.  She sent an e-mail to other personnel officers asking for a replacement, it read as follows:

“We are interviewing Mr Kuttappan for a Scale 4 Camera Enforcement Officer post next week.  Stonehams (the Respondent’s then solicitors) have strongly advised that PS and W personnel staff should not be present at the interview.  This is because Mr K is representing three of our staff in a sex discrimination case.  

We need a replacement for 13th January 9 - 9.30 and 14th January 9 - 12.30.  11 candidates are being interviewed for two posts.  Location is Fell Road.  Gender or race is not an issue as we have this covered.”

[In fact the quote in the Decision has “discovered”]

“The replacement will need to ensure that all procedures are followed to the letter and will need sufficient confidence to appear as a witness, given the possibility that Mr K may pursue a discrimination case if he is unsuccessful.  I hope that this will not be necessary but feel it is only fair to warn you that Mr K uses any opportunity he can to further his own tribunal complaint against the Chief Executive.

Could anyone offer help please?”

There was then an e-mail reply from one particular person, a personnel manager, saying:

“Oh dear, it doesn’t sound a very appealing opportunity.”

The Tribunal specifically considered that e-mail.  It rejected Ms McCutchon’s evidence as to the reasons why she was concerned when sending the e-mail of 6 January, concluding:

“We think it much more probable that Ms McCutchon’s intention was to signal to her colleagues the difficulties associated by the Respondents with the Applicant.”

45
It is in that context that the Appellant alleges that a finding that there was no victimisation was perverse.  He says that it must have been quite clear from that that his previous complaints were very much in mind, and indeed, must have been held against him when considering his application for the job.  It is only too clear, he would contend, that his previous applications or complaints must have been in the minds of all the members of the panel.  

46
However, the Tribunal went on, as we have already indicated, to find that they were satisfied that neither the Applicant’s previous applications against the Respondents, nor his race and/or gender played any part in the decision not to offer him employment as a Camera Enforcement Officer.  It expressly did so on the strength of the evidence of Mr Adebanjo, whom it regarded highly, and also on the evidence, on this aspect, of Ms Farrar and Ms Kirkwood.  

47
The Tribunal went on from that short conclusion to explain what it made of the really quite detailed evidence of the interviews and score marking, and rightly attached importance to its assessment of the interviews and its score marking, and we need to say only that we are not convinced that the Tribunal was not entitled to reach the Decision which it did, in that respect.  It is not for us to substitute our own judgment on that matter; indeed, we give no indication whatsoever of what our own decision would be.  We can only reverse a Tribunal on a point such as this if we consider that the Tribunal reached a decision which no reasonable Tribunal could make, or took account of something which it ought not to have taken account of, or failed to take account of something which it should have taken account of.  We certainly cannot draw that conclusion in this particular case.  

48
For all those reasons this appeal must be dismissed.  We make no apology for the length of time it has taken to deliver this judgment.  It is right that this Appeal Tribunal should take very seriously indeed any allegations of bias on the part of the Employment Tribunal, particularly in a case where discrimination or victimisation on the grounds of race is alleged.  For all the reasons which we have sought to give at such length, as we already indicated, this appeal must fail. 
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