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JUDGE PETER CLARK

1.
We have before us 2 appeals by Sema Group UK Ltd (the Company) against decisions of the Reading Employment Tribunal (1) upholding the Applicant, Mr Haddock’s complaint of unlawful disability discrimination, by a decision promulgated with Extended Reasons on 13 September 2000 (the first decision), following a hearing before a Tribunal chaired by Mr J G Hollow on 4 September (the merits appeal) and (2) refusing the Company an extension of time for entering a Notice of Appearance by a decision promulgated with Extended Reasons on 3 November 2000 (the second decision), following a hearing before the same Employment Tribunal held on 27 October 2000 (the procedural appeal).

History

2.
The Company is part of a large international group of companies employing 22,000 people world-wide.  It has its own Human Resources Department and an in-house legal department.  It operates in the Information Technology and business service sectors.

3.
The Applicant joined the Company in 1983.  His career developed and he became a Development Area Manager.  In 1997 his health began to deteriorate.  He became depressed.  In early 1998 he had a nervous breakdown.  He was diagnosed as suffering from a severe depressive illness and was off work from 20 January until 27 July 1998.  He gradually picked up again.  His former manager, Mr Weeks retired, to be replaced by Ms Phillipa Davies.

4.
On 8 January 1999 he was told that he was to be moved to a different job.  On 12 January Ms Davies told him that he would be working as a Customer Development Manager, a job for which he felt that he was overqualified, as he told Ms Davies.  She replied that he could no longer continue in his then role because she could no longer cope with supporting him in his present state.  The Applicant was extremely upset by that remark and went home in a panic.  He suffered his second nervous breakdown that night and has never returned to work with the Company.

5.
He consulted solicitors and on 9 April 1999 presented an Originating Application to the Employment Tribunal complaining of disability discrimination.  Time for entering a Notice of Appearance to that complaint expired, 21 days after service of the Originating Application by the Employment Tribunal, on 11 May 1999.

6.
Meanwhile the Applicant’s solicitors had served a copy of the Originating Application on the Company under cover of a letter dated 9 April in which they said among other things:

“Our client is a long standing employee who has dedicated his life to the organisation.  He wishes this matter to be settled amicably and as a result of his disability is not in a position to fully consider all his options, including a return to work or making a claim under the company’s insurance policy.  However to protect our clients’ position we have issued a claim for disability discrimination and breach of contract in the Employment Tribunal.  Please find enclosed a copy of our client’s application.  Our client’s current state of health and the uncertainty of the options available to him through the company means we have advised him to request a postponement of any Employment Tribunal hearing pending further discussions with the company.  We should be grateful if you would contact us to discuss the way forward in the best interest of both parties.”

7.
The matter was dealt with on behalf of the Company by Alan Bulmer, Head of Employee Relations and Janice Willis, a Senior Human Resources Manager.  

8.
In an affidavit sworn by Mr Bulmer in these appeal proceedings he states:

“We decided to wait until we received the Notice of Application from the Tribunal before deciding how to respond.  The Notice of Application was subsequently served by the Tribunal on Sema’s head office on 233 High Holborn.  I should have arranged for a defence to be submitted at that stage, but due to an oversight on my part I did not.”

9.
At no time did the Company enter a Notice of Appearance, although there was considerable internal correspondence, by e-mail, about Mr Haddock’s position.  In particular, a line manager, Andrew Mackie, e-mailed Ms Willis on 10 June 1999 saying, in respect of the Applicant’s Employment Tribunal claim:

“Will you let me know what’s happening on this please - e.g. has the Tribunal asked us to make a submission, and if so have we replied?”

Still the penny apparently failed to drop.

10.
There was a delay whilst attempts were made to secure the applicant benefits under the Company Permanent Health Insurance Scheme.  The hearing of the Applicant’s complaint originally fixed for 16 July 1999 was postponed.  Apparently Ms Willis believed that it was not necessary to submit a defence until a hearing date was fixed.

11.
A notice of hearing for 4 September 2000 was finally sent to both parties by the Employment Tribunal on 5 July 2000.

12.
On 27 July the Applicant’s solicitors wrote to Ms Willis.  That letter begins:

“You will have no doubt received notice from the Employment Tribunal stating that the above case is to be heard on 4 September.  To date our client is disappointed that Sema has made no offer of settlement.  The company has failed to file a Notice of Appearance and therefore is not entitled to defend our client’s claim at the hearing.  In our view our client will be successfully awarded compensation against the company for disability discrimination.”

13.
It is clear from internal communications between Ms Willis and Mr Bulmer that they still hoped that the claim will be withdrawn if the problem over PHI insurance could be resolved.  Eventually it was, but the claim went ahead on 4 September 2000.

14.
Both Mr Bulmer and Ms Willis attended the Employment Tribunal on that day.  On 29 August, Ms Willis had been informed by a member of ACAS that as no Notice of Appearance had been entered the Company would not be able to take any part in the proceedings.  On 31 August Mr Bulmer was given similar information by a member of the Employment Tribunal staff.  Still they did not seek legal advice.  They turned up on the day.  The Chairman told Mr Bulmer that since no Notice of Appearance had been entered the Company was not entitled to take part in the proceedings.  Mr Bulmer did not then seek leave to defend the proceedings nor did he give any explanation as to why no Notice of Appearance had been entered.  Nor was he asked whether he wished to do either of these things by the Chairman.  The case proceeded.

15.
By the first decision the Employment Tribunal found that the applicant was disabled within the meaning of the Act and that the Company had unlawfully discriminated against him because of his disability.

16.
They went on to award £35,000 damages for personal injury, £20,000 for injury to feelings and £10,000 by way of aggravated damages.  The application was then adjourned for assessment of past and future loss of earnings and interest.  They also ordered costs against the Company on the grounds that the Company’s conduct of the matter had been unreasonable within the meaning of rule 12 of the 1993 Employment Tribunal Rules of Procedure.

17.
Then and only then did the Company take legal advice.  On 25 September Bird & Bird, Solicitors wrote a detailed letter to the Employment Tribunal, applying for an extension of time for entering a Notice of Appearance.  That application was opposed and came on for hearing before the same Employment Tribunal on 27 October 2000.

18.
By the second decision the Employment Tribunal refused that application.  They had before them a draft Notice of Appearance, settled by Mr James Tayler, which put in issue the fact of the Applicant’s disability; that he had been unlawfully discriminated against and raised the defence of justification.

19.
The Employment Tribunal were referred to the guidance given by Mummery J in Kwik Save Stores Ltd v Swain [1997] ICR 49.  They set out the principles as they understood them there set out at paragraph 10 of their reasons given for the second decision as follows:

“
The principles upon which a Tribunal should approach an application of this nature were set out.  We have to have regard to the length of and the explanation for the delay.  It is incumbent upon a respondent who makes an application of this nature to come to the Tribunal with a full and honest explanation even if, as in this case, it is a painful one which reflects no credit upon them.  The Tribunal has to have regard to the apparent merits of the defence the respondents seek to put forward.  It is not required to form any conclusion as to the prospects of success, nor do we seek to do so in this case.  We have to consider whether the defence appears to be a merely illusory one or whether it raises substantial issues meriting careful argument before, and consideration by, a Tribunal.  We have to consider the issue of prejudice to the parties, that is to say, the prejudice to the applicant if we grant the application and the prejudice to the respondent if we refuse it.”

There is no challenge by Mr Tayler to the correctness of that self direction in law.

20.
They made the following principal findings:


(1)
they accepted that it was undeniable that the Notice of Appearance did raise substantial arguments on the company’s behalf (reasons paragraph 18)


(2)
they found that the explanation given by the Company for the delay in entering a Notice of Appearance, some 18 months, bore them no credit.  It demonstrated a startling degree of incompetence and complacency on their part. (reasons paragraph 17)


(3)
they considered the question of prejudice to the parties.  For the Company, that they were facing an extremely large claim which they could not defend if their application was refused (paragraph 19); the Applicant, bearing in mind his mental health, the distress if the case was put back to square one, caused entirely by the fault of the Company.  A cross-appeal against that costs order has been withdrawn by Mr Oldham.

21.
Balancing all these factors the Employment Tribunal concluded, for reasons given at paragraph 21, that in the exercise of their discretion they would dismiss the Company’s application for an extension of time.  Finally, they dismissed the Applicant’s application for costs in that application.  A cross-appeal against that costs order has been withdrawn by Mr Oldham.

The Appeals

22.
In accordance with paragraph 16 of the Employment Appeal Tribunal Practice Direction issued by Mummery J, then President, on 29 March 1996 the appeals were set down for a preliminary hearing before a division presided over by Judge Anne Wakefield on 9 May 2001.  By order made that day both appeals were permitted to proceed to this full hearing, with both parties present, for the reasons given in the judgment delivered by the learned Judge on that day.  We should say something about that reasoning.  The material parts of paragraph 16 of the Practice Direction, set out in that judgment, provide as follows:

“PARAGRAPH 16

Failure to give Notice of Appearance

1.
If the Appellant in the case has not entered a Notice of Appearance before the Industrial Tribunal and has not applied to the Industrial Tribunal for an extension of time for doing so or has applied for such an extension and been refused it, the Notice of Appeal will be immediately set down to be heard as a preliminary hearing.

2.
The Appellant will not be permitted to pursue the appeal unless the Employment Appeal Tribunal is satisfied at the preliminary hearing that:

(1)
There is a good excuse for failure to enter a Notice of Appearance and (if that be the case) for failing to apply for such an extension of time and

(2)
there is a reasonably arguable defence to the claim on the Originating Application.”

23.
That practice derives from guidance given by Mummery J in Charlton v Charlton Thermosystems Ltd [1995] ICR 56, 60B-61A.  We shall not set out the full citation but in that passage Mummery J anticipates that if the Respondent below, Appellant before the Employment Appeal Tribunal, fails to show both a good excuse for the failure to lodge a Notice of Appearance in time and a reasonably arguable defence to the claim on its merits the appeal will be dismissed.  

24.
If on the other hand the Appellant satisfies the Appeal Tribunal on both grounds then directions will be given by the Appeal Tribunal for the entering of an appearance and the prosecution of the appeal.

25.
Thus in order to pursue an appeal against both a refusal to extend time to enter a Notice of Appearance and any substantive decision reached in the case below the Appellant must show two things.  First that he has a good excuse for failing to enter a Notice of Appearance and secondly that he has a reasonably arguable defence.

26.
At the Preliminary Hearing in this case the Employment Appeal Tribunal was not satisfied that the Company had a good excuse for failing to enter a Notice of Appearance.  Thus, strictly, the appeals ought to have been dismissed at that stage in accordance with the Practice Direction.

27.
However, both appeals were allowed to proceed.  The merits appeal was considered to raise an argument as to whether the Employment Tribunal was correct in law in their findings, both as to liability and quantum, although precisely which arguments were said to raise arguable points of law are not specified.  As to the procedural appeal the Employment Appeal Tribunal said this:

“Whilst we find little substance in these criticisms we consider that to dismiss this second appeal at this stage would unduly tie the hands of the Appeal Tribunal which hears the first appeal.  We therefore allow this second appeal also to proceed to a full hearing.”

28.
We have to confess that we do find ourselves in something of a difficulty in these circumstances.  First, applying the Practice Direction, the appeals ought to have been dismissed at the Preliminary Hearing stage.  Secondly, no direction was then given for the entering of an appearance out of time, as Mummery J envisaged in Charlton (p 60H); although that itself raises problems at an Ex Parte Preliminary Hearing at which the Respondent has no right to make representations.  Thirdly, the procedural appeal has been allowed to proceed to a full hearing without any arguable point of law being identified.  Indeed, the Employment Appeal Tribunal could find little substance in the criticisms raised by the Company in their Notice of Appeal in the procedural appeal.

29.
However, the appeals have been permitted to proceed, as Mr Tayler rightly points out.  Further we do not consider that it would be right for us to revisit the interlocutory order made at the Preliminary Hearing in the absence of any material change of circumstances.  We accept Mr Tayler’s submission that it would have been open to the Applicant to appeal the Preliminary Hearing order.  In these circumstances the ordinary principle of finality in the process of this Employment Appeal Tribunal ought to be observed.  See Jameson v Lovis [2001] EWCA CIV 1264, paragraph 22, per Laws LJ, considered and followed by the Employment Appeal Tribunal in Goldman Sachs Services Ltd v Montali (EAT 1203/01. 19 October 2001 unreported).

30.
We therefore decided to hear the appeals as directed at the Preliminary Hearing.  However, that gave rise to a further procedural problem, not envisaged in Charlton nor in paragraph 16 of the Practice Direction.  If the procedural appeal failed, could we then nevertheless go on to consider the merits appeal?

31.
Mr Oldham submitted that we could not.  It is clear from rule 3(2) of the 1993 Employment Tribunal Rules of Procedure, in force at the relevant time, that a Respondent who has not entered an appearance before the Employment Tribunal shall not be entitled to take any part in the proceedings, save for certain limited purposes, the only relevant one being under rule 3(2)(a) to apply under rule 15 for an extension of time for entering an appearance.  It follows that an appeal must lie to the Employment Appeal Tribunal against a refusal to grant such extension.  But in the absence of a valid Notice of Appearance, how can the Respondent  be permitted to launch an appeal against a substantive Employment Tribunal decision without having entered a valid Notice of Appearance?  We do not consider that he can.  In these circumstances we have proceeded, contrary to Mr Tayler’s submission, to consider first the procedural appeal.

32.
As to that, we are reminded by Mr Oldham of the principles on which such appeals must be considered.  Our jurisdiction is limited to correcting errors of law below.  In Kwik Save Stores Ltd v Swain, Mummery J considered the position where no extension of time for entering an appearance was granted by the Employment Tribunal Chairman.  In that judgment he emphasised the importance of the Respondent’s complying with time limits for entering an appearance (p 61A) and warned that appeals which seek a rehearing on the weighing or balancing exercise to be performed by the Employment Tribunal will be dismissed, usually with costs (p 54F-G).

33.
In fact the Respondent below appeal succeeded in that case because the Employment Tribunal Chairman had failed to take into account 2 relevant factors, the merits of the Respondent’s defence to the claim and the question of prejudice to the parties.

34.
In the present case it is absolutely clear to us that the Employment Tribunal took into account those factors, along with the Company’s lack of any good excuse for not entering an appearance in time, nor applying for an extension of time for 18 months.

35.
Mr Tayler, in advancing this appeal, has first submitted that a finding by the Employment Tribunal (reasons Paragraph 11) that there was nothing whatsoever in the documentation which could support Mr Bulmer’s mistaken belief that the Employment Tribunal claim by the Applicant might well be disposed of the PHI claim was wrong.

36.
We have been taken through the relevant correspondence, both by Mr Tayler and Mr Oldham, and we have concluded that that was a permissible finding.  But even if it were not, we do not regard it as central to the Employment Tribunal’s decision.  The critical finding, at paragraph 17, which is not and cannot be challenged here, is that the explanation put forward by the Company for the delay bore them no credit.  It demonstrated a startling degree of incompetence.

37.
Mr Tayler then sought to persuade us that at paragraph 18 of their reasons the Employment Tribunal had confused that which was in the proposed Notice of Appearance and in the Notice of Appeal against the first substantive decision of the Employment Tribunal.  We cannot accept that construction of the reasons.  The Employment Tribunal found, in terms:  “It is undeniable that the Notice of Appearance does raise substantial arguments on the Respondent’s behalf.”  So they weighed that factor in the balance in the Company’s favour.  They then went on, it seems to us, to set out, although they were not obliged to consider them, the grounds of appeal against the first decision.  We say that, first, because they were not sitting as an appeal court against their own decision and secondly because they could not entertain a review against the first decision without first having granted an extension of time for entering an appearance.

38.
Finally, he prays in aid the fact that the delay in bringing the complaint to a hearing on 4 September 2000 was entirely at the Applicant’s request.  True that is, but it does not meet the real point, which is that the delay in entering or seeking an extension of time for entering an appearance was wholly attributable to the default of the Company.

39.
We return to Mummery J observations in Swain.  It is not for us to reconsider the balancing exercise properly performed by the Employment Tribunal, as is amply demonstrated in their reasons for the second decision.  This appeal is, as Mr Oldham submitted, hopeless. It must be dismissed.

40.
It therefore follows, from our earlier ruling, that the merits appeal must also be dismissed.  In the absence of a valid Notice of Appearance the Company has no standing to pursue that appeal before us.  They cannot be placed in a better position before us than they were before the Employment Tribunal under its rules.

41.
Following our judgment in this case, we have 2 applications consequential upon it.  First an application by Mr Oldham on behalf of the Applicant, Respondent to this appeal, for costs under rule 34 of the Employment Appeal Rules.  He submits that it is necessary as we have found for the Appellant to succeed on the procedural appeal and obtain an extension of time for entering Notice of Appearance below in order for us to be able to entertain the merits appeal.  

42.
He submits that, the order made at the Preliminary Hearing, which did not in our view comply with the provisions of paragraph 16 of the Practice Direction, still requires the Appellant to succeed on the procedural appeal.  We have described that appeal as hopeless.  It discloses no arguable point of law and accordingly the pursuit of these appeals was unreasonable within the meaning of the rule.

43.
Mr Tayler relies upon the fact that at the Preliminary Hearing permission was granted for both appeals to proceed to this full hearing.  Accordingly it cannot be said to have been unreasonable for the Appellants to have pursued them.  He also maintains the position that it is open to us and was open to us to consider the merits appeal regardless of the outcome of the procedural appeal.

44.
We prefer the submissions advanced by Mr Oldham.  Just as it is for the Respondent to the appeal to consider whether or not to appeal a preliminary hearing order or indeed an Appellant to consider a preliminary hearing order which dismisses part but not all of his grounds of appeal, so it is incumbent upon the Appellant, having obtained permission, to review the strength of the appeal.  As we have indicated, we accept that this procedural appeal was hopeless.  It discloses no arguable point of law and that indeed is apparent from the views expressed at the preliminary hearing.  In these circumstances we shall allow the application for costs in the appeal and the Appellant will pay the Respondent’s costs, to be the subject of a detailed assessment if not agreed.

45.
Secondly, Mr Tayler seeks permission for leave to appeal at Court of Appeal against a substantive decision.  Some lacunae have been revealed in the way in which our Practice Direction works so far as appeals are concerned where there is no valid Notice of Appearance.  We do not accept his submission that at the preliminary hearing Judge Wakefield’s division allowed these appeals through in accordance with the Practice Direction.  On the contrary it is quite clear from the judgment that they were allowed through despite the Practice Direction both on the finding of that division that they were not satisfied at the preliminary hearing that there was a good excuse for not entering a Notice of Appearance and secondly, because they say in terms that they are not going to deprive the Appellant of the opportunity of a full hearing of the appeal by reason of the Practice Direction.

46.
It follows that these appeals were not allowed through in the ordinary way under paragraph 16 of the Practice Direction; both were to be argued.  In view of our firm conclusion that the Employment Appeal Tribunal will not entertain a merits appeal where there is no valid Notice of Appearance below, this is a matter which we do not think need trouble the Court of Appeal.  In these circumstances we dismiss the application for permission to appeal.
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