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MR JUSTICE LINDSAY (PRESIDENT):



1.
In this appeal we shall need to consider, in particular, the computation of compensation for the loss of pension rights in an unfair dismissal case but first we shall set the scene.

2.
Mr Clancy, the Applicant below and Appellant before us, (who appeared before us, as he had appeared below, in person) was employed by the Respondent College as a Senior Lecturer in its Engineering Mining and Technology Department.   Demand in that area diminished and he had accordingly broadened his skills to include motor vehicle mechanics and general education.    He was employed on the terms generally known as the “Silver Book” conditions.   Over time the College was successful in procuring that the majority of its academic employees were on new contractual terms;  “Silver Book” employees became a minority.   In 1995 the College had to consider redundancies, which would be likely to include compulsory redundancies.   Mr Clancy was selected for redundancy.   He chose not to work out his notice period to the 31st August 1995 and left on the 31st May 1995.    He firmly believed he had been selected for redundancy because he was on the “Silver Book” terms or because, as he claimed, he had had a rôle to play in health and safety matters and in Trade Union affairs.   On the 22nd August 1995 and the 29th August 1995 he lodged IT1s claiming, amongst a number of other claims, that he had been unfairly dismissed and unfairly selected for redundancy.   The College, represented here and below by Miss Mulcahy, defended the claims on the basis, amongst others, that Mr Clancy had been found redundant by a fair selection process employing suitable criteria.   There was a hearing spread over some 6 days from the 1st October 1997 to the 27th April 1998 in the Employment Tribunal at Birmingham.

3
On the 7th July 1998 the Employment Tribunal at Birmingham under the Chairmanship of Mr A.J. McCarry sent to the parties the decision and extended reasons which comprise of one of the two decisions of which, on the face of things, are under appeal.   The Tribunal held that Mr Clancy had been unfairly dismissed;  he had been dismissed for redundancy but there had been several procedural shortcomings in the College’s processes.   Mr Clancy sought a review, particularly directed to the Tribunal’s failure to hold him to have been dismissed on Trade Union grounds, but that was refused by the Tribunal on 25th September 1998.   A remedies hearing was to be arranged if the parties did not agree terms.   

4
Terms as to remedies were not agreed and a remedies hearing took place on the 17th November and the 18th December 1998.   The decision was sent to the parties on the 14th January 1999.   The Tribunal declined to make an order for re-instatement or re-engagement but awarded Mr Clancy compensation of £9,910.52 for his dismissal.

5.
Mr Clancy then sought to appeal against some aspects of the liability decision but his Notice of Appeal was out of time and was refused by the Registrar at the Employment Appeal Tribunal on that ground.   Mr Clancy took that refusal to Morison J., President, to the Court of Appeal and even sought to take it to the House of Lords.   He had no success in that respect and no appeal is open to him as to the liability decision.

6.
However, Mr Clancy also presented, within time, a Notice of Appeal as to the remedies decision which, at a Preliminary Hearing at the Employment Appeal Tribunal was permitted to go forward as raising the arguable points of law which were identified in the Employment Appeal Tribunal’s judgment of the 9th July 1999.   Later Mr Clancy produced a Notice of Appeal purporting to be an appeal as to the decisions promulgated on 7th July 1998 and on 14th January 1999 respectively and which included both grounds as to remedies, which were proper to be taken forward, and grounds as to the liability decision, which were not proper to be permitted to go forward as to allow them to do so would represent circumvention of the refusal of his “liabilities” Notice of Appeal as having been out of time.   At an early stage in the hearing before us we indicated to Mr Clancy that of the grounds of his Amended Notice of Appeal of the 29th November 1999 he could properly pursue only grounds 3-8 inclusive (“the Permitted Grounds”).

7.
The Respondent, the Technical College, has a cross-appeal as to the award to Mr Clancy of £9,910.52.

8.
Given that procedural background we will accordingly deal only with the Permitted Grounds of Mr Clancy’s Notice of Appeal but first with the College’s cross-appeal.

9.
The College’s cross-appeal concerns the undoubtedly long period the Tribunal had in mind as the period in respect of which they saw Mr Clancy suffering loss which could fairly be laid at the College’s door.   For reasons not attributable to the College there had been a remarkable delay between the dismissal of Mr Clancy on the 31st May 1995 and the remedies hearing’s first day in November 1998.   At that hearing the then-present loss was already required to reflect over 3 years of loss.   The Tribunal, looking then to future loss, considered that Mr Clancy would continue to suffer compensatable loss until reaching retirement age on the 29th January 2007, when he would attain 60 years.   In aggregate, losses of over 11 years were thus required to be compensated for by the employer.   Miss Mulcahy argues that that was perverse, was in error of law and was, in relation to the 29th January 2007, wholly arbitrary.

10.
Whilst the period over which compensatable loss was long there were particular circumstances operating here;   the Tribunal said:-

“5.10
The Applicant was employed in a very specialist industry in an academic subject which unfortunately has shown decline in recent years.   He is no longer as young as he was and we accept that there is not a large range of options or prospects open to him.   On the contrary, we consider 
he has done well to find the employment which he has in order to mitigate his losses as far as possible.   He has already had one promotion and, realistically, his prospects of further improving his situation are so unlikely as to be discountable.   We consider that the current losses are likely to continue until his retirement.   The correct date to take is the 29th January 2007 when the Applicant will be aged 60 because this was his contractual retirement age with the Respondents.”

It has not been shown to us that there was no evidence whatsoever upon which the Tribunal could have concluded as there they did nor (assuming, therefore, that the Tribunal could, on the facts found,  properly so conclude) do we regard the Tribunal’s conclusion as one at which no Tribunal properly instructing itself could arrive.   No error of principle of law is apparent to us.   As for whether the selection of the 29th January 2007 arbitrary, it was, in our view, anything but arbitrary;  it was fixed by reference to a date, the date upon which the Tribunal foresaw Mr Clancy retiring had he not been dismissed.   It was a date selected by the Tribunal on thoroughly rational grounds.   We see no error of law in that regard.


Accordingly we dismiss the cross-appeal.

11.
Turning next to Mr Clancy’s appeal and to the Permitted Grounds, we note that at a number of points in his Notice of Appeal Mr Clancy alleges that the Chairman of the Employment Tribunal was biased against him.   However, the bias he alleges is of a kind which is based only on the conclusion which the Tribunal arrived at;  in effect Mr Clancy is saying that so clearly is he right on the points of law he raises that only a biased Tribunal could possibly have held him to have been wrong.   That form of bias (if it can be called that) is really no more than a conventional appeal on the particular area of law identified.   As for bias of the ordinarily recognised kind, deriving, especially, from a Chairman’s manner at and his conduct of proceedings, Mr Clancy began before us by saying, in relation to the Chairman at the remedies hearing, “There was no nastiness”.   There was no bias properly-so-called but, rather than dismissing those grounds on that account, we shall treat them as striving to raise points of law in the particular areas which Mr Clancy identifies.

12.
Grounds 3, 4 and 6 relate to the Employment Tribunal’s failure to make an order for Mr Clancy’s re-engagement.   He tells us that he had not applied for re-instatement but he claims that the refusal of re-engagement was perverse.

13.
The re-engagement which Mr Clancy sought was a full-time re-engagement.   The Tribunal said:-

“.... He was only interested in re-engagement in a full-time post.”

The Employment Tribunal then set out the material provisions of section 116 of the Employment Rights Act 1996 and referred themselves to Timex Corporation -v- Thomson [1981] IRLR 522.   We detect no error of law in the directions which the Tribunal gave themselves.   The Tribunal then turned to the facts, after receiving evidence from Mr Clancy,  from the Secretary to the Respondent Corporation and from Dr Parker, the Principal of the College.   In relation to their examination of the practicability of compliance with an order for re-engagement the Tribunal held (in summary) as follows:-

(i)
The redundancy situation had worsened since the liability decision and it was not practicable to turn the clock back and for Mr Clancy to return to his former post, teaching the subject timetable which he had taught before his dismissal;

(ii)
Looking forward from the remedies decision in January 1999, there was no foreseeable chance of 
further teaching requirements arising at the College 
prior to the new academic year in and from September 1999;

(iii)
As for the possibilities at and after September 1999, Mr Clancy’s former department, the Engineering 
Department, was suffering from a recent decline in popularity;

(iv)
Mr Clancy’s proposals that a full-time job could be composed for him in part out of hours he had taught before his dismissal and in part out of hours otherwise provided by part-time teachers was held not to be practicable;

(v)
That that proposal was not practicable had been the argument of Dr Parker, which the Tribunal expressly accepted; 

(vi)
Detailed reasons were given for the impracticability;  the College had good grounds for using part-time staff such as better flexibility and lower cost and part-time staff better enabled the College to meet its changing and transient needs than did full-time staff;

(vii)
Importantly, of the 32¼ hours per week which, on Mr Clancy’s argument, he could have provided to the College, 17 were currently taught by existing members of full-time staff.   The Tribunal said:-

“..... We do not think it practicable to re-engage the Applicant at the expense of existing staff.   Ordinarily re-engagement should not be ordered where this would lead to an over-manning situation (see Cold Drawn Tubes -v- Middleton [1991] IRLR 160) and we see no special reason in this case to depart from that principle.”

14.
The Cold Drawn Tubes case well justifies the Tribunal’s observation - see in particular paragraph 23 in the IRLR report.   The Tribunal then continued:-

“We feel that the Applicant’s case is too speculative.   The chances of sufficient extra work being available in September or an over-manning situation not arising if an order were to be made are so small as to make any order based upon chances coming to fruition not practicable in the sense of the reasonable and pragmatic approach referred to in the Middleton case.”

15.
Of all the subjects properly to be left as the exclusive province of an Employment Tribunal as the “Industrial Jury”, few can be more obviously their territory than the issue of “practicability” within section 116 (1) (b) and, as relevant here, 116 (3) (b).   The task of an appellant raising the plea of perversity, never easy, is, if anything, even more difficult in this area.   Where, as here, the Tribunal directs itself correctly on the law and hears and accepts evidence as to impracticability and then sets out its reasoning clearly and fully, as it does here, the plea becomes virtually impossible.   In particular, we detect no material or necessary inconsistency between the Tribunal’s conclusion in the liability decision and their conclusions and reasoning as to re-engagement.   The liabilities hearing was looking at the position down to the 27th April 1998, the last day of the liabilities hearing.   The remedies decision as at December 1998 was looking forward to the next academic year in and from September 1999.   Against a background of a worsening redundancy situation, the decline in the popularity of Mr Clancy’s chief subject and a college with transient needs it is not surprising that things could look different between April 1998 and September 1999.   We find no error of law in the approach of the Tribunal and Mr Clancy’s Grounds 3, 4 and 6 in his Amended Notice of Appeal and the perversity argument within those paragraphs must, in our judgment, fail.

16.
Grounds 5 and 8 of the Amended Notice of Appeal relate to the so-called “Polkey” reduction - see Polkey -v- A.E. Dayton Services Ltd. [1987] IRLR 503 H.L..   The Tribunal held:-

“5.13
Clearly, this is a case where the Applicant has suffered a substantial loss but those losses fall to be reduced by the principle in Polkey -v- A.E. Dayton Services Ltd [1987] IRLR 503.   The redundancies affected the Applicant’s department very severely;  three out of four of the lecturers 
in the Applicant’s discipline of mechanical engineering were dismissed for that reason.   It is right to reduce losses by 75% to allow for the substantial chance that the Applicant would have been made redundant even if a fair method of selection had been adopted.”

The Polkey reduction operates in some categories of cases where there has been an unfair dismissal but where, even had that not obtained, there was a real chance of a fair dismissal such that to compensate the Applicant as if he would assuredly have remained in place would be to compensate him for a loss he had not truly suffered.   Where it applies it operates to reduce the compensation, broadly speaking, by a percentage equal to the percentage chance of the fair dismissal having taken place if the unfair one had not.

17.
The liability decision had held that the principal reason for Mr Clancy’s dismissal was redundancy;  in difficult financial circumstances and in the face of a diminishing student roll the College had decided to employ fewer full-time lecturers.   However, the College was held to have targeted Mr Clancy for redundancy because he was one of the lecturers still engaged on the “old” terms of contract which the College wished to move away from.   Its consultation with the relevant Union had been wholly inadequate and there had been no sufficient consideration by the College of alternative employment for Mr Clancy.   Mr Clancy’s domestic appeal, said the Tribunal, had all the hallmarks of a cursory review without a thorough investigation.   The Tribunal held:-

“3.9
There are serious procedural defects in the manner in which the Respondents handled things which 
amount in the circumstances to a breach not only of normal standards of industrial relations but 
also of statutory provisions relating specifically to this Respondent and its employees.”

The Tribunal held the case to be within the category of cases to which Polkey applies;  we do not see that they erred in law in that regard.   Mr Clancy’s argument on this point consisted almost entirely of a complaint that in finding that he had a three in four chance of being dismissed in any case the Tribunal had relied upon a paper which he had himself produced to them.   It showed that of the four full-time lecturers in the mechanical engineering branch of the Mining and Technology Department, of whom he was one, three had been made redundant.   Unfortunately for him, the fact that it was he who had produced the document did not preclude its deployment against him;  indeed, that he had produced it as reliable evidence made it impossible for him to deny its veracity.   We have detected no inconsistency between the Tribunal’s holding at the remedies hearing that there should be Polkey Reduction (or a Polkey Reduction of 75%) with their earlier conclusions at the liability hearing.


In our judgment Grounds 5 and 8 of the Amended Notice of Appeal fail.

18.
That leaves Ground 7 of the Permitted Grounds.   Mr Clancy was a member of the College’s Public Sector “Final Salary” Pensions Scheme to which the employer contributed on his account, at the time of his dismissal, £36.18 a week.   It was part of the Teachers’ Pension Scheme.   In his new job Mr Clancy enjoyed no pension.   The Tribunal said:-

“5.8
In relation to the pension loss we have been referred to the Pension Scheme which is a publicly funded scheme, indexed against inflation.   Accordingly, we think it right to assess the loss by reference simply to the amount of the employer’s contributions which have been lost rather than the more complicated  manner contended for by Mr Clancy.”

19.
The Tribunal was charged with the task of assessing the amount which it considered just and equitable in all the circumstances, having regard to the loss sustained by the complainant in consequence of the dismissal in so far as that loss was attributable to action taken by the employer - section 123 of the Employment Rights Act 1996.

20.
For the reasons they gave, the Tribunal adopted a multiplier of 7.1 years to reflect the period during which Mr Clancy could be expected to continue to suffer loss from his dismissal (a period of just over 8 years down to his 60th birthday but discounted down to 7.1 years to reflect the benefit of the accelerated receipt of a lump sum).   The Tribunal therefore computed future pension loss at £36.18 for 7.1 years namely £13,357.   They computed loss down to the first day of the remedies hearing in a corresponding way at £6,552 (from which a deduction of £470 needed to be made).   Thus in aggregate they computed a sum of £19,880 as appropriate as compensation for pension loss.

21.
The information put before the Tribunal as to pension loss was scanty.   There was a letter to Mr Clancy from the Teachers’ Pension Scheme administrators that made, inter alia, the following points:-

(i)
That the Teachers’ Pension Scheme, of which he was a member, calculated retirement benefits by reference to the teacher’s final annual salaries; 

 (ii)
That as at October 1998 his estimated benefit upon termination of employment on the 31st May 1995 was that he would at age 60 receive a lump sum of £19,868 and thereafter a pension of £6,622 per annum;

 (iii)
That if he had continued in employment at an unincreased salary to age 60 the estimate was a lump sum of £30,089 and a pension of £10,029 per annum; 

 (iv)
That if his salary had by retirement at age 60 increased to £25,926 per annum the estimate was of a lump sum of £33,380 and a pension of £11,126 per annum.”

These figures caused us real disquiet because we felt confident that a man of Mr Clancy’s age (he was 52 or 53 years of age when before the Tribunal below) could not begin to replace an annual pension loss from age 60 of £3,407 (£10,029 minus £6,622) and a lump sum drop of £10,221 payable at age 60 (£30,089 minus £19,868) by application of the £19880 compensation awarded for the purpose.   Still less, of course, could he, in our view, buy with that sum a replacement for the greater loss in income and capital terms which could fairly be expected should Mr Clancy’s salary have increased at all in the 8 years of so of service which, at the time of his dismissal, he could offer down to his 60th birthday.   The lay members sitting with me have practical experience of the sums needed to be laid out to replace by purchase  what would otherwise be short-falls in pension and in response to the figure of £19,880 we collectively have that “Oh, my goodness, that can’t be right” reaction which is the hallmark of perversity.

22.
That led us to question why the Tribunal had computed their figure by reference only to the employer’s weekly contribution.  

23.
Harvey’s Industrial Relations and Employment Law at D. 1/2602-2625 has a section as to computation of compensation for loss of pension rights beginning with the engaging opening that:-

“The pensions element is unquestionably the most difficult element to calculate in assessing unfair dismissal compensation.”

It then refers to valuable Guidelines provided by a publication written by three Employment Tribunal Chairmen and prepared after consultation with the Government Actuaries Department.   It is entitled “Industrial Tribunals - Compensation for loss of Pension Rights”.   The Employment Tribunal did not have the Guidelines themselves before them but only the summary in Harvey to which to their attention was drawn.  As to a “final salary” public sector scheme such as Mr Clancy’s, Harvey summarises the guidelines as indicating, in respect of loss from the dismissal down to the date of the hearing, that it may be computed by reference to the employer’s notional contributions for that period.   As for future loss, the summary in Harvey is again that the amount of the employer’s contributions should be used as a yard-stick although there is a complication explained (para D1/2622) as follows:-

“The complication arises where the employee has new employment which is not pensionable, or a Tribunal finds that it is not likely to be pensionable.   In that case it will not in general be appropriate to treat the new employment as non-pensionable.   This is because every employer has to make contributions for a State Pension provision.   However where the employers’ scheme is a “contracted-out” scheme then his contributions include the amount which would otherwise be necessary to fund the State Earning Related Pension Scheme (“SERPS”).   Even if the employee obtains a job without an Occupational Pension, the employer would be obliged to fund this element of the State Scheme.   Accordingly some credit should be given for this.   The guidelines recommend that if the SERPS contribution is not known, it should be treated as 3%.”

However, as that factor could only serve to reduce Mr Clancy’s award and as there is no cross-appeal on this account we think it right at this stage to leave out of account that possible deduction to Mr Clancy’s compensation.

24.
As for loss of enhancement of accrued rights, Harvey summarises the guidelines as indicating that in respect of employees in Public Sector Schemes and those whose contracts would have been terminated shortly in any event there should be no compensation attributable to this particular type of loss.   If that is right then on one or both of those accounts Mr Clancy would not be entitled to compensation for this particular category of loss under the Guidelines.   

25.
It is no possible criticism of the Employment Tribunal to observe that the Tribunal adopted the approach they did upon seeing only the summary which Harvey made of the Guidelines (the 2nd edition and most recent of which was published in 1991).   Full copies of the Guidelines are, indeed, hard to come by.   Nor do we suggest that Harvey’s summary was other than fair and adequate.   But we do need to look at those Guidelines to see if they can still be relied upon as providing in Mr Clancy’s case a fair computation of losses of this “most difficult element to calculate in assessing unfair dismissal compensation”.

26.
The Guidelines received the approval of the EAT in Benson -v- Dairy Crest Ltd. (EAT/192/89).   The Guidelines were based on assumptions which it was recognised might not apply to a particular case in question (para 2.4).   In relation to final salary schemes they contemplate schemes operating by reference to income only pensions, the most common form of which gave a pension of 1/60th of final salary for each year of service - see (para 6.2).   As to “early leavers” the Guidelines say:-

“5.4
In a final salary scheme the position is much more complicated.   By being dismissed the employee  loses the prospective right to a pension based on his final salary.   In most cases that come before 
the Tribunal, however, he will be entitled to a deferred pension.   It is the difference between this 
deferred pension (including any cost of living increases and other benefits) and the pension and other benefits he would have received had he not been unfairly dismissed that constitutes his loss.”

The Guidelines speak (para 6.2) of possible commutation of part of a pension entitlement into a lump sum.   As for loss down to the date of the Employment Tribunal hearing, the Guidelines accept that a simple reference to the employer’s contributions for the period is not strictly a correct method of assessing the Applicant’s loss (para 8.4) albeit a method that, said the authors,  was one which was likely to be regarded as fair by the parties.   The Guidelines also indicate that assumptions as to salary rises (and in turn, as to inflation) and the mobility of labour both generally and mobility at different ages needs to be taken into account and can change.   By the time of the first edition of the Guidelines in 1990 it was recognised - para 10.5 - that the earlier recommendations of the Government Actuary in 1980 already required revision.   Plainly, changes in social, legislative and financial circumstances and changes in the types of pensions on offer both in the Private Sector and from the State can have important effects on what is just and equitable by way of computation of an Applicant’s loss (see also paras 10.4 and 10.11).   An important feature of the Guidelines is to be found at para 11.1 where one sees:-

“11.1 It is important to note that where the compensation exceeds a statutory limit even without consideration of loss of pension rights, the importance of calculating the sum involved diminishes.”

The cap in April 1991 was £10,000;  it is now £50,000 - section 124 (1) of the 1996 Act as amended.   There will have been many cases where a rough and ready computation sufficed in the past because it could be readily seen that the old lower cap would be exceeded.   The far higher cap makes a full and accurate computation now more likely to be needed in more cases.   The Guidelines continue at para 11.2 to make it plain that the recommendations are only guidelines:-

“They will become trip-wires if they are blindly applied without considering the facts of each case.   Any party is free to canvass any  method of assessment which he considers appropriate.   We hope that this paper will be found useful as a starting point.”

27.
It is now 2001;  even the second edition of the Guidelines is 10 years old, as old as the 1980 Government Actuary’s Paper was when the first edition of the Guidelines came out which indicated that everyone recognised that that 1980 Paper required revision.   Some pension schemes now exist which are computed by reference to a 1/30th or 1/40th of the final year’s salary and an adequate reflection of the loss suffered upon a loss of pension rights needs to include within its contemplation that growth may and should occur not only by reference to the employer’s and employee’s respective future contributions but from investment income.   It is far from improbable that the second edition of the Guidelines, an edition which has been found such a valuable help to Tribunals, is itself now in need of revision.   Whether the original authors or others having practical experience of the problems that arise can be persuaded to embark afresh, with the help of the Government Actuary, on the task of providing up-to-date Guidelines is, of course, for others to decide.   It would be greatly welcomed were they be able to do so.   That is for them.   The National Association of Pension Funds could perhaps also play a part.   But, reverting to the particular facts of the case at hand, it is plain that Mr Clancy’s pension scheme led to benefits not computed  by reference to 1/60ths of final salary for each year of service and yielding only an income benefit but, as will have been seen, that it yielded both an income benefit and a lump sum and, as it transpired, was computed by reference to 1/80ths of final salary for each year. 

28.
The present Guidelines do not, as it seems to us, provide any yard-stick, however rough and ready, for the computation of loss in such a case.   Moreover the rule of thumb for computing loss between the dismissal and the date of the Employment Tribunal hearing by reference simply to the employer’s contributions for the period as they would have been is not, in the case before us, a form of computation that has been regarded as fair by the parties.   On the contrary, Mr Clancy urged a different basis of computation.   These features, especially that relating to Mr Clancy’s scheme being a scheme which yields not merely an annual pension but a lump sum, seemed to us to lead to the conclusion that there has here been an error of law.   The perversity we have noticed is explained although we would wish immediately to add that the error is one which is entirely excusable in the surrounding circumstances to which we have referred.   It was natural enough to prefer Harvey’s accurate summary to the “more complicated manner contended by Mr Clancy”.   It was, for all that, an error of law to have applied, in relation to a scheme at 1/80ths and providing not only a pension but a lump sum, a system of computation which can, on particular facts, be inappropriate even to such schemes as are within its terms and which does appear to be applicable only to systems which, if they yielded a lump sum at all, did so only by way of commutation of part of the pension entitlement, which is not the way in which the lump sum is arrived at under Mr Clancy’s scheme.   The form of computation used could not lead to a figure which could be considered just and equitable within section 123 (1).

29.
As the effective date of termination in Mr Clancy’s case was between the 1st June 1993 and the 27th September 1995 the maximum compensation payable to him under section 123 was £11,000.   It was presumably, with a view, inter alia, to avoiding that  cap that Mr Clancy had argued that his dismissal had been by reason of Health and Safety or Trade Union matters - see section 124 (1A) of the 1996 Act.   We have not heard arguments as to whether Mr Clancy, who was dismissed in May 1995 and whose compensation was assessed in a decision of 14th January 1999, would be assisted by section 124 (1A).   Mr Clancy has already been awarded £9,910.52, a net figure which represents the £19,880 for loss of pension rights and other figures, net after proper deductions.   We are conscious that it might seem disproportionate to remit a case, especially if it were to require expert actuarial evidence, where the contest was limited, at most, to £1,089.48.   However, the computation of loss of pension rights does raise questions of principle of general application especially, as we have indicated, in relation to the 1991 Guidelines and their continuing appropriateness in possibly changed modern circumstances and in relation to Pension Schemes providing not merely an income but a lump sum arising as of right rather than by commutation.

30.
Accordingly we remit the matter to the same Employment Tribunal as before (if that is not impracticable) for it to consider afresh this subject only, namely the computation of such amount as the Tribunal considers just and equitable in all the circumstances in respect of loss sustained by Mr Clancy by way of loss of pension rights in so far as that loss is attributable to action taken by the employer - see section 123 of the 1996 Act.   Mr Clancy runs the risk that the figure, notwithstanding our reaction to it, ends up lower than before.   Each side is to be at liberty to call independent expert evidence directed to that subject and, depending on such evidence, it may be appropriate to take into account the complication we have noted and which Harvey refers to at D1/2622.   On Mr Clancy’s side, we would commend consideration to be given to his receiving Legal Aid (if he is eligible on financial grounds) so that he might be professionally represented and be able to produce the expert evidence likely to be necessary adequately to deal with so technical a subject.

31.
Accordingly, having dismissed the cross-appeal, we allow the appeal only as to loss of pension rights and remit that subject only as we have described above.   The rest of Mr Clancy’s appeal is dismissed for the reasons we have given but we would not wish to leave the case without adding a plea.   It arises especially now that the cap is £50,000 and because full pension compensation is therefore more likely to require to be accurately computed than it was in the past.   Our plea is that careful consideration needs to be given to whether the 1991 Guidelines can still be relied on to give the valuable help they have done in the past or whether a fresh edition ought not to be prepared if the Tribunals up and down the country are to be given the assistance they deserve in this “most difficult element” of the calculation of loss in unfair dismissal cases. 
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