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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a finding of the Employment Tribunal that the applicant respondent was unfairly dismissed, as a consequence of which, certain monetary orders were made.

2. The background to the respondent’s dismissal, involved an allegation of fighting in the workplace.  The decision of the Tribunal is essentially based upon the way in which the employer conducted the investigation into the matter and it so states at page 6 as follows:-

“The Tribunal were of the unanimous opinion that the respondents had failed to satisfy the general test of fairness as set out at section 98(4) (supra) and had also failed to satisfy the Burchell (supra) test.  Put shortly Mr Hampton never gave the applicant an opportunity to explain his position in relation to the 20 May 1999 incident e.g. how did the fight arise and who started it?  Which of the two individuals was really responsible?  Mr Hampton failed to provide the applicant with details of the complaint before the important meetings.  He failed to give the applicant a right to state his case.  Mr Hampton failed to remind the applicant that he was entitled to bring a friend. Mr Hampton denied the applicant access to the respondents’ appeal procedure in that he quite candidly admitted to the Tribunal that there was very little point as he had prejudged the matter.  The applicant was not afforded a fair opportunity to make a response or to bring witnesses.  The two meetings on 8 June proceeded with different people present.  Each meeting lasted less than 5 minutes.  In all the circumstances the dismissal was in the opinion of the Tribunal unfair both as to its merits and also as to the procedures deployed.”

3. Miss Lyle, who appeared for the appellants, submitted firstly, that given the nature of these findings which related to how the matter had been conducted procedurally, it was incumbent upon the Tribunal to proceed thereafter to apply the tests laid down by this Tribunal in Fisher v California Cake & Cookie Ltd [1997] IRLR 212.  On any view of the matter, she submitted that this case should be remitted back to the same Tribunal for the determination of that issue.

4. However, she went on to submit that there were insufficient findings in fact on the merits to justify the conclusion of the Tribunal in that respect.  In particular, it was incumbent upon the Tribunal to make a finding in fact as to which version of the so-called event was preferred as between the two protagonists.  The issue of fairness could only be addressed against such a background.  She further submitted that this being a small company, indulgence should be granted to it in terms of its administration and size in considering the extent to which its investigatory processes were to be criticised.

5. Finally, she submitted that the Tribunal had failed to address the issue of contributory conduct which again would require further findings in fact.

6. Mr Anderson, appearing for the respondent, while having to accept the Tribunal had not applied the California Cookie test, maintained upon its findings that the deficiencies in the appellants’ procedures were so fundamental that no deduction would be required.  Thereafter, he submitted that the findings supported the conclusion of the Tribunal under and in terms of section 98 (4) of the Employment Rights Act 1996 and should not be disturbed as a matter of fact.  The size of the company was irrelevant.  Finally, he submitted that since the issue of contributory conduct had not been raised, it could not now be entertained.  In any event, it was not appropriate to make any contributory deductions.

7. This latter point caused us some difficulty since in any case involving dismissal for misconduct, it is unusual not to consider whether there was contributory misconduct on the part of the applicant if the dismissal is going to be categorised as unfair.  However, in the present case we are not prepared to interfere having regard to the fact that the matter was not put in issue before the Tribunal at first instance and in any event there would have probably have been required to have seen an additional investigation by the Tribunal into the facts before they could consider this aspect of the matter.  Thus, this submission comes too late.

8. Equally, that we consider that the findings in fact support the conclusion of the Tribunal as to the unfairness of the procedures adopted, resulting in the dismissal as of such being regarded reasonably as unfair in terms of section 98 (4).  We do not consider that the size of the company is anything to the point.

9. However, given the nature of the approach of the Tribunal, we consider it was required to apply the test we laid down in California Cookie and it is not appropriate for us to express our own view as to what would have been the likely outcome of a fair procedure.

10. In these circumstances this appeal is allowed to the extent of remitting the case back to the same Tribunal to determine solely the issue of whether or not had a fair procedure been conducted, the dismissal would in any event have occurred, or not, as the case may be and in any event to make the probability assessment in percentage terms that we laid down in the California supra.
11. We do not consider it necessarily follows from this decision that the Tribunal must reconstitute a hearing unless the Chairman so requires.  It may be that he can express the necessary view without reference to any further hearing or submissions.  We leave that in his hands.

12. To this extent this appeal is allowed.
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