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JUDGE PETER CLARK:
These appeals concern the findings of an Employment Tribunal sitting at London (South) under the chairmanship of Mr D A Pearl, as to the level of compensation due to the applicant, Mr Tchoula, in respect of acts of victimisation under s.2 of the Race Relations Act 1976 found to have been committed by the respondent, his former employer ICTS (UK) Ltd. In this judgment we shall refer to the parties by their descriptions below.

Background
1.
The applicant was employed by the respondent as a security officer from 19th April 1996 until his dismissal on 15th August 1997. He is black and came to live in the United Kingdom from the Cameroon in 1988.

2.
The respondent supplied security services. For the most part the applicant was assigned to security duties at South Bank University. Occasionally he was sent to Guy’s Hospital. The respondent held contracts to provide security guards on those sites.

3.
The management hierarchy of the respondent with whom we are concerned was as follows. Mr Lewis, described by the Tribunal as white Jewish, was the company secretary; Mr Meirav (white Jewish) was the general security manager. Mr James Dewane (white non-Jewish) was the deputy security manager.

4.
On 5th May 1997 the applicant presented an Originating Application to the Employment Tribunal, listing six complaints of direct race discrimination, to which further complaints were later added.

5.
On 20th August 1997, following his dismissal, the applicant amended his Originating Application to add further complaints of direct discrimination and victimisation.

6.
The complaints were heard as to liability by the tribunal sitting over 21 days between 3rd November 1997 and 25th August 1998. The tribunal then spent a further five days in Chambers considering the case. They promulgated their decision on liability, with extended reasons running to 37 pages, on 5th February 1999 (‘the liability decision’).

7.
In a schedule to the liability decision the tribunal identified 21 individual complaints of direct discrimination and/or victimisation. We are not here concerned with his further complaints of unfair dismissal, breach of contact and health and safety issues.

8.
All complaints were dismissed save for three, identified at paragraphs 10, 16-17 of the Schedule annexed to the liability decision. They were each allegations of victimisation as follows:

(1)
On 5th August 1997, the tribunal found, Mr Dewane with another employee, Mr Doughty, forced entry into a building at the University site in the early hours of the morning and burst in on the room where the applicant was. The tribunal found that the object of the exercise, so far as Mr Dewane was concerned, was to check upon the applicant. Mr Dewane alleged that when they entered the room the applicant was getting up from a prone position. He suspended the applicant for sleeping on duty. Thereafter a disciplinary hearing was convened by Mr Lewis on 8th August.


In their conclusions the tribunal rejected Mr Dewane’s explanation for his actions that he was concerned for the applicant’s welfare. They found that Mr Dewane treated the application less favourably than two other guards who had missed their check calls at 3 a.m., the suggestion being (rejected by the tribunal) that the applicant had not made his 3 a.m. check call. Finally, they were satisfied that the reason for the difference in treatment was that the applicant had done a protected act, that is presenting his Originating Application to the tribunal on 5th May 1997.


The liability decision was reached at a time when the approach of the Court of Appeal in Nagarajan v London Transport Executive [1998] IRLR 73 held sway. It was then necessary for a complainant alleging victimisation under s.2 of the 1976 Act to show that the respondent was consciously motivated to treat him less favourably because he had done the protected act. That approach has since been disapproved by the House of Lords in Nagarajan [1999] IRLR 572.


This tribunal found that Mr Dewane had hoped to find the applicant in dereliction of his duty, that is why he went after him, and that his actions were consciously motivated by the applicant’s allegations of race discrimination made in his original complaint to the tribunal and in particular allegations made against Mr Dewane himself. This complaint of victimisation succeeded.

(2)
The disciplinary action taken by Mr Lewis leading to the applicant’s dismissal.


During the previous month, July 1997, the applicant had received a final written warning which was administered to him by Mr Meirav. It had been alleged by Mr Dewane and a supervisor, Mr Harris, that the applicant had been asleep with his feet up on a desk on 24th June. Mr Meirav was not satisfied that the applicant had been asleep, but found that in adopting that posture he had compromised the security of the building. That was serious misconduct. An appeal against that warning had been dismissed by Mr Lewis on 30th July. The applicant’s allegations of victimisation in relation to those events (schedule, paragraphs 13-15) were rejected by the tribunal.


On 8th August 1997 Mr Lewis held a disciplinary hearing. The charge against the applicant was that he had been sleeping on duty on 5th August. That hearing was resumed on 14th August. At its conclusion the applicant was summarily dismissed. 


The tribunal found that the hearing was procedurally seriously flawed. The outcome was preordained. They were satisfied that an employee who had done a protected act would not have been treated in that way. Again, they concluded that Mr Lewis was consciously motivated to find the applicant guilty of the disciplinary offence with which he was charged because he had launched his troublesome and detailed claim alleging discrimination. For that reason Mr Lewis was anxious to find him guilty of sleeping on duty and to dismiss him. Victimisation was proved.

(3)
The dismissal itself was an act of victimisation.


There was no appeal by the respondent against these findings of victimisation. The applicant appealed against those findings in the liability decision adverse to him. (EAT/465/99). That appeal was dismissed following a preliminary hearing held on 28th July 1999 for the reasons given in a full judgment delivered by Charles J on 27th September 1999.

Remedies Decision
9.
The remedies hearing was held by the same tribunal on 4th May 1999. Following deliberations in Chambers on 30th June the tribunal promulgated their remedies decision with extended reasons on 29th July 1999.

10.
It is important to note, as Mr Tchoula points out, that the tribunal’s remedies decision is to be read in conjunction with their liability decision reasons (paragraph 3). We have done so. At the remedies hearing the applicant gave further evidence to the tribunal; the respondent called no evidence.

11.
The tribunal’s findings and conclusions at the remedies stage may be summarised as follows:

(1)
Financial loss:


After his dismissal by the respondent on 15th August 1997 the applicant initially made application for ten security jobs and some clerical jobs without success. The tribunal found that he also made some 200 application for work in the Information Technology (IT) field, leading to 12-14 unsuccessful interviews. He did not apply further for jobs in the security field “because a clean record is required”. Nor did he apply for any driving jobs, although he held an LGV licence in France. He is an intelligent man having obtained an MSc in Manufacturing Management from Middlesex University in 1992. He also told the tribunal that he wanted to put security work behind him, described by him as “poxy jobs”, and wished to concentrate on work in the IT field.


To that end he took an initial three-month computer course and thereafter a further three-month intensive course. However, in order to obtain a good job he needed a qualification as a Microsoft Certified Engineer. He was due to take two out of the six course modules two weeks after the remedies hearing. He hoped to complete the course within a further six months. It would cost him £5,000. He had taken a bank loan of £1,300 to pay for books and other course materials.


In these circumstances it was submitted on behalf of the respondent that the applicant had failed to mitigate his loss. That argument and the assertions to that effect put to the applicant in cross-examination, were rejected by the tribunal (paragraph 12). The tribunal accepted that the applicant had taken reasonable steps to mitigate his loss outside the security field.


As to quantification, it was agreed between the parties at the remedies hearing that the applicant’s net earnings with the respondent prior to dismissal were £900 per month. He received state benefits up to the date of hearing.


Following the hearing the applicant faxed a letter to the tribunal, copied to the respondent’s then representative Mr Griffin, dated 9th June. He there contended that had he remained with the respondent he would have received pay increases. He had not known of these pay increases at the date of the hearing. Mr Griffin did not respond to that letter.


On 30th June, when the tribunal met in Chambers, they caused a fax to be sent to Mr Griffin, referring to that and four other letters sent to the tribunal (three on 9th June, one on 17th June and another on 23rd June) asking whether he intended to respond. Mr Griffin replied by fax the same day, objecting to the taking of those letters into consideration by the tribunal. He made no comment on the factual assertion by the applicant that there had been pay increases during the relevant period.


The tribunal considered that objection, but decided to take into account the pay increases alleged by the applicant (paragraph 11).


In the result, they calculated that the applicant’s net loss of earnings for the period 17th August 1997 – 4th May 1999, less state benefits, at £13,425.11, of which £960.39 represented the pay increase element.


As to future loss of earnings, at the remedies hearing the applicant contended for 6-9 months future loss. In one of his letters to the tribunal, faxed on 9th June 1999, he increased that claim to two years future loss.


The tribunal rejected that latter claim. They assessed future loss over a period of 7½ months from the date of the hearing. At the increased rate of pay that gave a figure of £7,627.50.

(2)
Miscellaneous expenses.

A list of items totalling £284 (paragraph 13) were included in the tribunal’s assessment of the applicant’s loss.

(3)
Injury to feelings/aggravated damages:

The tribunal considered the guidance of Smith J in Armitage v Johnson [1997] IRLR 162. They reminded themselves that an award under this head should be compensatory, not punitive.


They considered that this was a relatively serious and avoidable case of discrimination. They accepted the applicant’s evidence that he had been hurt and offended by the events of August 1997, that Mr Dewane had been out to get him the sack and had lied about seeing him asleep on duty on 5th August, Mr Lewis’ conduct of the disciplinary proceedings and his dismissal. Further, the way in which the tribunal proceedings had been conducted by the respondent (for example, pursuing the allegation that he had been asleep on duty), contributed to his feeling upset and outraged.


The tribunal accepted that the applicant had suffered a considerable injury to his feelings. However, they specifically rejected his contentions (a) that the victimisation, and particularly his dismissal by the respondent, contributed to the breakdown in his marriage or (b) that he had suffered depression, for which he received no medication in consequence of the victimisation as found.


Taking all matters into account the tribunal accepted that this was a case for aggravated damages in addition to compensation for injury to feelings. They assessed compensation for injury for feelings globally at £22,000 and aggravated damages at £5,000, a total of £27,000.

(4)
Interest.


The tribunal calculated interest on the combined award for injury to feelings and aggravated damages in the sum of £4,106.96.


Interest on the financial losses to the date of the hearing totalled a further £1,042.64.


In total, they awarded the applicant £53,486.21 compensation in respect of the acts of victimisation by the respondent they found to be proved.

Issues in the Appeals
12.
It is convenient to set out the live issues in these appeals:

(1)
Was there a procedural flaw in the tribunal proceedings leading the tribunal wrongly to take into account the post-remedies hearing correspondence from the applicant?

(2)
Did the tribunal err in taking into account miscellaneous expenses which, in part, represented costs rather than losses properly attributable to compensation? There was no order for costs made by the tribunal.

(3)
Did the tribunal reach a perverse conclusion in finding that the applicant had not failed to mitigate his loss?

(4)
Was the tribunal wrong in law to approach the assessment of compensation for injury to the applicant’s feelings as a global figure, rather than to value each individual act of victimisation as found?

(5)
In assessing compensation for injury to feelings ought the tribunal to have taken into account the applicant’s assertion that the respondent’s unlawful acts, in particular in dismissing him, had been a factor in the breakdown of his marriage? The applicant no longer pursues an argument that the tribunal ought also to have taken into account his depression.

(6)
Was the tribunal’s award of £22,000 for injury to feelings so excessive, alternatively in adequate, as to amount to an error of law allowing this EAT to interfere? If so, the parties ask us to substitute our own assessment under this head.

(7)
Was the separate award of £5,000 aggravated damages wrong in principle? If not, was that award excessive, alternatively inadequate?


For completeness we record that Mr Tchoula no longer pursues a challenge to the tribunal’s calculations of interest.

Argument and our findings
13.
We shall deal with the issues in the numbered sequence outlined above.

(1)
We accept that the general principle, advanced by Mr Martin, that it is for the parties to present the whole of their case at the relevant hearing. That allows all factual issues to be ventilated with the parties present so as to allow the tribunal to reach a determination on those issues. Equally, we are reminded by Mr Tchoula that Rule 13(1) of the Employment Tribunals Rules of Procedure provides that, subject to the provisions of the Rules, a tribunal may regulate its own procedure.


Further, we bear in mind the need for finality in litigation. By the same token we acknowledge that the tribunal rules provide, by Rule 11, for a review procedure following promulgation of a tribunal decision.


How are these principles to be applied to the circumstances of this case, where Mr Tchoula sent no less that five communications to the tribunal and the respondent’s then representative after the hearing? We note that there is a dispute as to whether each of those communications was copied to Mr Griffin but for the reasons which follow it is not necessary to seek to resolve that dispute.


We are quite satisfied that as to two of the applicant’s contention advanced in that correspondence, a claim for injury to feelings and aggravated damages totalling £112,000 and an extension of his future loss claim to two years loss, those claims were roundly rejected by the tribunal. We are in practice concerned with the claim in respect of pay increases which is reflected in the tribunal’s final award.


It seems to us that had Mr Griffin responded to that claim by challenging it factually, as Mr Martin has sought to do before us, a further hearing would be necessary if the tribunal were to take it into account. It is now said that Mr Tchoula would not have received the pay increase due to his disciplinary record; that is disputed by Mr Tchoula. However, Mr Griffin took no action on receipt of the 9th June fax setting out that claim. When asked to respond by the tribunal on 30th June Mr Griffin strenuously objected to this new material being considered by the tribunal, but did not challenge the accuracy of the contention that the applicant would have received pay increases in common with other similar employees.


In these circumstances we consider that it was open to the tribunal to take that matter into account when assessing the applicant’s lost earnings. Accordingly we reject this complaint by the respondent.

(2)
Following promulgation of the remedies decision Mr Griffin made application to the tribunal for a review dated 5th August 1999, setting out the grounds for that application. By a decision promulgated with extended reasons on 23rd August 1999 the Chairman refused that application under Rule 11(5). There is no appeal against that review decision.


One of the points taken in the review application is that at paragraph 13 of their reasons the tribunal allowed an item of £100 for travel to the Employment Tribunal. It was argued that that item was recoverable from the tribunal office and ought not to have formed part of the award.


At paragraph 7 of the review decision reasons the Chairman records that at the remedies hearing Mr Griffin did not challenge any of the items under what we have called miscellaneous expenses.


Now, in this appeal, Mr Martin wishes to take the point that two of those items, travel expenses to the tribunal and photocopying charges in relation to the case, each of £100, are properly to be regarded as costs and are therefore not recoverable as part of the compensation claims.


We are prepared to accept that analysis. However, we bear in mind that the applicant’s entitlement to those items was conceded below. We think that the principles laid down by the Court of Appeal in Jones v Governing Body of Burdett Coutts School [1998] IRLR 521 apply. We can see no exceptional circumstances which would allow the respondent to raise this new point for the first time on appeal. Indeed, it was not taken in this form at the review application stage. Nor do we think it right to extend the principle in Langston v Cranfield University [1998] IRLR 172, a case decided before Jones, to cover the facts here. Accordingly we shall not allow the point to be taken by the respondent in this appeal.

(3)
Mitigation of loss

It is common ground that the onus of showing that the applicant has failed to mitigate his loss lies on the respondent.


Mr Martin’s principal submission is that the tribunal reached a perverse conclusion in holding that on the facts of this case the applicant had not failed to mitigate his loss.


He points out that the applicant had no relevant experience in the computer industry before embarking on a change of career, which resulted in his being compensated for being out of employment (credit being given, we should add, for state benefits actually received) from August 1997 until the end of 1999. The only logical finding was that the applicant ought to have obtained other paid work for which he was suited during that period. The respondent should not be responsible for funding his change of career.


We see the force of that submission. Whether, had we been sitting as an employment tribunal, we should have reached the same conclusion as this tribunal is a moot point. It is also irrelevant. The question is whether the tribunal’s finding was perverse in any of the descriptions collected by Mummery J in Stewart v Cleveland Guest (Engineering) Ltd [1996] ICR 535, 542F-H.


Mr Martin referred us to the decision of the Scottish EAT in Simrad Ltd v Scott [1997] IRLR 147 where, at paragraph 6, Lord Johnston took a formalistic approach to the question of attributability of loss in the context of an unfair dismissal claim. We think that that approach has been doubted by the Court of Session in Leonard v Strathclyde Buses Ltd [1998] IRLR 6933, see per Lord Coulsfield, paragraph 12. However, we find it more instructive to consider the approach of the EAT (Morison J presiding) in IBC Vehicles Ltd v Khanum (15th September 1999. Unreported) to which Mr Tchoula referred us.


Ms Khanum complained of race and sex discrimination by her employer IBC, leading to her dismissal. The tribunal upheld her complaint. In assessing compensation the tribunal refused to award compensation for loss of earnings after the date on which, following her dismissal, the applicant embarked upon a university course of study. Morison J, in giving the judgment of the EAT, considered Simrad but allowed the applicant’s appeal in part and remitted the case to an Employment Tribunal to reconsider financial loss taking into account her losses incurred after embarking on her course of study.


Mr Martin seeks to distinguish that case on the basis that there, the tribunal found as a fact that she had no other choice than to take the university course if she was to retrain; there was no prospect of her obtaining work in the motor industry following her dismissal by the respondent. There was evidence that she was being blacklisted.


We return to the facts as found in this case. We infer that the tribunal accepted the applicant’s evidence that he did not pursue work in the security field because he needed a clean record. His dismissal by the respondent meant that he did not have a clean record. Mr Martin advanced a curious argument that because the applicant had produced a false CV to the respondent in order to obtain employment with them (reasons. paragraph 7), he could do the same thing again with a prospective employer. We do not find that notion attractive.


In these circumstances we think it was open to the tribunal to find that it was reasonable for the applicant to retrain in the computer field and that it was reasonably foreseeable that this course would be necessary as a result of his unlawful dismissal by the respondent.


Accordingly we reject Mr Martin’s principal submission.


We should now record that at a directions hearing held on 15th February 2000 Charles J gave the parties leave to apply, by 10th March, for Chairman’s Notes of Evidence. It should be said that that permission was granted in relation to factual disputes arising on Mr Tchoula’s Notice of Appeal, and not specifically in relation to the respondent’s ground of appeal challenging the tribunal’s finding on mitigation of loss.


It appears that on 8th March the respondent’s solicitors faxed a request to the EAT for a direction for Chairman’s Notes, without specifying to which issues and what evidence was required (cf. EAT Practice Direction paragraph 7(3)).


That application was not dealt with before this hearing. In these circumstances we heard full argument from the parties as to whether or not the Notes were necessary for the determination of the appeals.


Having heard Mr Martin it seems to us that the real purpose of obtaining the Notes was to fill in the gaps left by Mr Griffin in handing over the case to Mr Martin and those instructing him. It was, as Mr Tchoula submitted, a fishing expedition. That is not the purpose of an order for Chairman’s Notes. We rejected the application.


Before departing from this issue we should add that we have considered and respectfully adopt the approach of Maurice Kay J in Ministry of Defence v Hunt [1996] ICR 554, 561F-563D, 574B-575A. It is for the respondent to show that the applicant has failed to mitigate his loss. If the respondent chooses not to call evidence on this issue, but to rely upon cross-examination and argument, it would be difficult for the respondent on appeal to show that the tribunal, in resolving what is essentially a question of fact, has reached a perverse conclusion in finding that the respondent has failed to make out his case on this issue.

(4)
Global approach to assessing compensation for injury to feelings.

At the remedies hearing Mr Tchoula submitted that the tribunal ought to have made separate awards in respect of each of the three acts of victimisation found. It seems that Mr Griffin adopted a neutral stance on that contention. We accept that version of events from Mr Tchoula; paragraph 4 of Mr Griffin’s witness statement dated 20th March 2000 being singularly inconclusive on this topic. 


The tribunal rejected that approach in favour of making a global award, looking at all three matters in the round and judging the extent of the applicant’s injury to feelings resulting therefrom (reasons. paragraph 20). Was that approach wrong in law?


Curiously, Mr Tchoula submits that the respondent ought not to be allowed to challenge the tribunal’s global approach on appeal, no positive case having been advanced on behalf of the respondent below. We say curiously because the effect of his submission is to prevent the respondent from supporting his own argument before us. We think that the reason for the objection is that whereas Mr Tchoula submits that separate assessments would lead to a higher overall figure than was awarded, Mr Martin argues that such an approach would lead to a lower award, by analogy with multiple injuries cases in the field of personal injury litigation. In any event, we shall have regard to both sides submissions that the tribunal ought not to approach the matter globally.


We reject those submissions. Experience of personal injury litigation leads us to believe that the global approach is permissible here. The question is how should the applicant be compensated for his injury to feelings flowing from the statutory tort? It is for the tribunal to determine the extent of the injury flowing from the unlawful acts of the respondent. That will lead to an overall figure for compensation.


In upholding the tribunal’s approach we find ourselves in agreement with the approach of Morison J on the second issue raised in IBC v Khanum (judgment. Paragraph 17). Morison J rejected a submission on behalf of the applicant that the tribunal ought to have considered her claims of sex and race discrimination separately when assessing the compensation for injury to feelings. Both arose from the same factual complaints.


In the present case the three successful complaints formed part of a continuous train of events leading to the applicant’s dismissal. It would be unrealistic to seek to ascribe to each act of victimisation a proportion of the overall injury to feelings suffered by the applicant.

(5)
Mr Tchoula submits that in assessing his injury to feelings the tribunal ought to have included as a material element the effect which the respondent’s unlawful acts had on his marriage.


We accept that had the respondent’s acts caused or contributed to the breakdown of his marriage that would sound in damages. However, it is clear to us that the tribunal found, permissibly, as a fact that there was no causative link between the two. In these circumstances the tribunal is entitled to exclude that factor, as with the question of his depression, from their assessment under this head of damage. 

(6)
The tribunal award for injury to feelings.

In Armitage Smith J set out useful guidance on the principles to be applied in assessing compensation under this head, borrowing, in part from the judgment of Sir Thomas Bingham MR in the libel case of Elton John v Mirror Group Newspapers [1996] 3 WLR 593, and the Court of Appeal decision in Alexander v Home Office [1988] IRLR 190, a discrimination case.


Awards for injury to feelings are compensatory, not punitive. Awards should not be so low as to diminish respect for the policy of anti-discrimination legislation; nor so high as to be perceived as a way to untaxed riches. They should have a broad general similarity to the range of awards in personal injury cases. Employment tribunals should remind themselves of the value in every day life of the sum they have in mind. Awards should command public respect.


Mr Martin submits that this tribunal failed to apply those principles in the award which they made.


We begin with the level of awards in personal injury cases. We have noted the recent decision of a five member Court of Appeal in Heil  v Rankin and other cases (The Times. 24th March 2000), in which the Court held that awards of damages for pain, suffering and loss of amenity over £10,000 ought to be increased by a tapering amount up to one third in order to produce compensation which is fair, reasonable and just.


Mr Martin has taken us to the JSB Guidelines on awards for damages under this head, reproduced in Kemp & Kemp on Damages.


He invited us to compare and contrast the type of injury which would attract an award of £27,000 (the combined total of awards for injury to feelings and aggravated damages in this case). They include moderate brain damage, affecting concentration and memory, reduced ability to work, possible risk of epilepsy, limited dependence on others; moderately severe psychiatric damage at the top end of the scale, involving a significant impact on most of these factors, ability to cope with life and work, effect on relationships with the family, extent to which treatment will be successful, and future vulnerability, with a reasonably optimistic prognosis for the future; moderately severe post traumatic stress disorder, with significant disability for the foreseeable future; loss of sight in one eye; particularly severe facial scarring in a male under 30 years of age with permanent disfigurement even after plastic surgery.


He submits that the facts of the present case do not begin to equate with the type of injury referred to above. A closer analogy is to cases of moderate post traumatic stress disorder, where the range is said to be £3,500-9,500.


Whilst considering awards in the personal injury field it is worth noting this analogy with the total award of £112,000 contended for by the applicant in his letter to the tribunal dated 23rd June 1999 and rejected by the tribunal.


In one of the cases considered by the Court of Appeal with Heil v Rankin, that of  Ramsey v Rivers, the Court increased general damages for brain injury and fractures suffered by the claimant from £112,000 to £138,000. In the JSB Guidelines the top of the bracket for moderately severe brain damage is put at £110,000 (plus a small inflation increase). That condition is described as amounting to severe disability, substantial dependency and requiring constant care. Disabilities may be physical, such as limb paralysis or cognitive, with marked intellectual impairment.


It is plain, applying an analogy with that type of injury, that the award contended for by Mr Tchoula is well wide of the mark. The tribunal were right to reject that claim.


However, Mr Tchoula submits in the alternative that if the tribunal award was not too low, then it fell within what he describes as the permissible margin of error. That is a reference to the principle, to be found in the judgment of Lawton LJ in Skyrail Oceanic Ltd v Coleman [1981] IRLR 398, paragraph 14, that an appellate court may only interfere with the tribunal’s assessment of compensation if the tribunal has “acted on a wrong principle of law , have misapprehended the facts or … made a wholly erroneous estimate of the damage suffered.”


The application of that principle in practice is to be found in the case of London Borough of Hackney v Tiyamiyu (unreported). Mr Martin has referred us to a summary of the EAT decision in that case (EAT/219/96. 29th July 1996) appearing at volume 2 page 31 Discrimination Remedies and Quantum (1998). Eady Mahew & Smith. (Sweet & Maxwell). In that case the tribunal awarded the applicant, who was black, £13,500 for injury to feelings against the respondent Council, by whom he had been employed as the principal finance officer, on the ground that in dismissing him the respondent had discriminated against him on grounds of his race. The award represented half of one year’s pay. The EAT reduced the award on appeal to £7,500.


In considering these appeals we have had recourse also to the recently published Butterworth’s Discrimination Law, up-to-date as at 1st August 1999. At B6/110 there is a summary of the Court of Appeal decision in Tiyamiyu (20th February 1998. Unreported). The Court allowed Mr Tiyamiyu’s appeal and reinstated the tribunal award of £13,500, holding that although the award was generous, the EAT, not having heard the witnesses, ought not to have interfered with the tribunal’s assessment.


We bear in mind, therefore, that we should not interfere with this tribunal’s award unless satisfied that it is a wholly erroneous estimate of the damage suffered by the applicant. In short, does it fall outside the permissible bracket?


Personal injury litigation has produced a vast body of reported awards. They are collected in Kemp & Kemp on Damages and Current Law to the extent that it has been possible for discernible brackets to be formulated in the JSB Guidelines.


Awards in the field of discrimination have not reached that level. It is thus not yet possible for tribunals to turn to similar guidelines. Quantification in this field remains an even less precise exercise than in the personal injury field. Nevertheless, we have been referred by Mr Martin and Mr Tchoula to a number of cases both at EAT and employment tribunal level, which has allowed us to group those cases into broadly two categories (the high and lower categories).


In the higher category we include the following; Armitage, in which the applicant, an auxiliary prison officer at HM Prison Brixton, was subjected to an 18 month campaign of appalling treatment on racial grounds. The tribunal said that they could scarcely begin to imagine the stress of working in such an environment and accepted that most people would have left the job rather than face such harassment. They accepted (unlike this tribunal) that the treatment he had received had affected his home life. They awarded him a total of £21,000 for injury to feelings and £7,500 aggravated damages. That total award of £28,500 was upheld by the EAT. In Williams v London Borough of Southwark (22nd November 1996. London (South) Employment Tribunal. Chairman: Mr GHK Meeran) the applicant brought four successful complaints of race discrimination and victimisation, culminating in his dismissal. There had been a campaign of harassment by his line manager over two years, making his working conditions unbearable; his grievance was not properly dealt with by management; there had been a dismal failure on the part of the respondent’s managers to give effect to their equal opportunities policy. In awarding £20,000 for injury to feelings the tribunal included an element for aggravated damages because a member of management dealing with the applicant’s case had behaved in a “high-handed, malicious, insulting or oppressive manner.” In Chan v London Borough of Hackney, 27th November 1996, an employment tribunal at London (North) (Chairman: Mr PRK Menon) awarded the applicant £25,000 for injury to feelings, including £5,000 aggravated damages, in circumstances where he was subjected to months of sustained and continued pressure before his dismissal. (EOR Discrimination Case Law Digest No. 31 Spring 1997).


In the lower category we include these cases. IBC v Khanum. The Employment Tribunal awarded the applicant, who suffered a great deal of stress, suffered from depression  and lost her chosen career at a critical point, aggravated by the arrogant manner in which the respondents brushed aside her complaints of discrimination, £6,000 for injury to feelings and a further £2,000 aggravated damages. On appeal the EAT commented that the award of £6,000 for injury for feelings was on the low side for a case of this gravity, but declined to interfere. We refer again to Tiyamiyu, where the Court of Appeal though the award of £13,500 was on the generous side, but not so manifestly excessive to justify interference as the EAT had done. In Tesco Stores Ltd v Wilson (EAT. 12th January 2000. Unreported) on which I sat, we upheld an employment tribunal award totalling £6,500, where the complaint was that the applicant, a contract worker, had been stopped by a security officer who referred to “you lot” a reference to the applicant’s race, thereafter making a report which resulted in the applicant losing his employment. Finally, another decision of an employment tribunal at London (North) chaired by Mr PRK Menon, Singh v London Borough of Ealing 19th March 1995. Case No. 29273/94. EOR Discrimination Case Law Digest No. 24 Summer 1995. There, the applicant, an Asian job applicant was rejected despite being the outstanding candidate for a job vacancy tailor-made for him on racial grounds. The tribunal awarded him £10,000 for the considerable injury to his feelings. He was humiliated by being rejected for the post in favour of a less well-qualified white candidate.


We accept, again from experience in the personal injury field, that no two cases are precisely the same. However, in determining the bracket in which the instant case falls we have found it helpful to group the sample cases referred to above in higher and lower categories. We also draw a parallel between the type of personal injury cases attracting a similar award to the overall figure of £27,000 in this case and the higher category discrimination cases.


The question is whether this case, on its own facts, falls into the higher category, in which case we shall not interfere, or the lower category, in which event we are satisfied that the overall award was manifestly excessive and must be set aside.


We have no hesitation in finding that it does fall within the lower category and as such was wrong in principle. It would be otherwise had the applicant proved most if not all of his complaints of discrimination; but he did not. This is therefore not a case of an employer subjecting the applicant to a campaign of harassment over a period of several months or more. The tribunal expressly found that the unlawful acts found proved did not cause the applicant to suffer from depression nor did they contribute to his marriage breakdown. Those acts continued over a short period from 5th-15th August 1997. Although he lost his employment and the opportunity to continue in the security industry, he plainly saw that work as a means to an end. He wished to better himself. It was a “poxy job”.


As to how these features sound in damages, we shall return to that question when giving our assessment, having first dealt with the issue of aggravated damages.

(7)
Aggravated Damages.

Mr Martin submits that the facts as found by the tribunal do not justify a finding that the applicant is entitled to aggravated damages.


He relies upon the approach of the Northern Ireland Court of Appeal (NICA) in McConnell v Police Authority for Northern Ireland [1997] IRLR 625, a case decided after Armitage, to which reference is made in the judgments. As to the status of a decision of the NICA Mr Martin reminds us of what I said in Housing Services Agency v Cragg [1997] IRLR 385, paragraphs 67-68:

“NICA

Ms Brown submits, and we accept, on the authority of in re Hartland [1911] ICL 459, that decisions of the Irish Courts are not binding upon us although entitled to the highest respect.

Further, we should follow the unanimous judgment of the higher Irish court, where the question is one which turns upon the construction of a statute which extends to both the English and Irish jurisdictions.”


We note that the decision of the Court in McConnell was by a majority, McCollum LJ dissenting.


The main principle to emerge from McConnell is that awards by the Northern Ireland Fair Employment Tribunal in cases of religious discrimination should not differ from awards made in comparable cases in Great Britain under the race and sex discrimination legislation.


However, Carswell LCJ made certain observations on the principles to be applied in deciding whether an award of aggravated damages ought to be made. By reference to the English cases he opined that aggravated damages were compensatory not punitive. We respectfully agree. At paragraph 19 he said this:

“It follows from these principles that an award of aggravated damages should not be an extra sum over and above the sum which the tribunal of fact considers appropriate compensation for the injury to the claimant’s feelings. Any element of aggravation ought to be taken into account in reckoning the extent of the injury to his feelings, for it is part of the cause of that injury. It should certainly not be treated as an extra award which reflects a degree of punishment for his behaviour. If Smith J intended to express approval of any different approach in Armitage, Marsden and HM Prison Service v Johnson [1997] IRLR 162, where separate awards were made for injury to feelings and for aggravated damages, I should not find it possible to agree with that decision.”


Mr Martin submits that the tribunal failed to apply the correct principles in making an extra award of aggravated damages to the applicant over and above that for injury to feelings. There was no finding by the tribunal that the respondent had acted maliciously towards the applicant. Following McConnell, paragraph 26, it cannot be said, at the highest, that the respondent had conducted the tribunal proceedings in other than an honest, if unfounded or even misguided advancement of its case. There is no explanation in the tribunal’s reasons as to why the respondent has been ordered to pay £5,000 aggravated damages. Meek v City of Birmingham District Council [1987] IRLR 250.


Dealing with those points, it is of interest to note that tribunals sometimes include an element of aggravated damages in their award for injury to feelings (see, e.g. Williams and Chan above); sometimes the awards are expressed separately. In our view that is a matter of form rather than substance. However expressed, the principle stated by Carswell LCJ at paragraph 19 of McConnell is correct. We do not understand Smith J to have been saying anything different in Armitage. The first question must always be, do the facts disclose the essential requirements for an award of aggravated damages?


In this present case we are satisfied that on their findings of fact this tribunal was entitled to answer that case in the affirmative. In the liability decision the tribunal found that Mr Dewane was “going after” the applicant in the hope of finding him in dereliction of his duty consciously motivated by the applicant’s claims of racial discrimination made against him (complaints which, although dismissed, we infer the tribunal found were made in good faith. Race Relations Act. S.2(2)). Mr Lewis carried out a disciplinary procedure which was seriously flawed, again consciously motivated by the applicant’s original complaint of unlawful discrimination, culminating in his dismissal. Further, the tribunal conducted these proceedings over 22 days. They are the best judges of whether the proceedings were improperly conducted to any extent as they found at paragraph 20 of the remedies reasons. Without spelling it out it is clear to us that the tribunal regarded that combination of factors as amounting to high-handed, malicious, insulting or oppressive behaviour directed towards the applicant, to borrow the words of May LJ in Alexander, paragraph 14. In these circumstances we are satisfied that the tribunal was entitled to make an award of aggravated damages. The remaining question relates to the size of that award, to which we now turn.

Our assessment
14.
Having carefully considered the relevant facts as found by the tribunal and set out above and the level of awards in other cases, both discrimination and personal injury, again referred to earlier, we have reached the conclusion that the proper award in this case is one of £10,000, made up as to £7,500 for injury to feelings and £2,500 aggravated damages.

Conclusion
15.
It follows that we shall dismiss Mr Tchoula’s appeal and allow the respondent’s appeal in part. The overall award of £27,000 for injury to feelings and aggravated damages is reduced to £10,000. There will be a consequential reduction in the interest awarded by the tribunal on those awards, pro rata, from £4,106.96 to £1,521.10. We calculate that that will reduce the total award by the tribunal of £53,486.21 to £33,900.35. Accordingly we set aside the tribunal’s award and substitute a figure of £33,900.35. There will be liberty to apply as to our computation.
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