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HIS HONOUR JUDGE PETER CLARK

1
We have before us a Full Hearing of 2 appeals brought by Mr Conway, the Applicant, in these long running proceedings in the Stratford Employment Tribunal.  They are:

(1)
An appeal (EAT 1042/97) against a decision of a Chairman, Mr J S Richards, sitting alone on 10 June 1997, that the Appellant did not have 2 years continuous employment with his final employer, Centre Point Trading (UK) Ltd (Centre Point), for the purposes of founding his complaint of unfair dismissal under Section 108(1) of The Employment Rights Act 1996 (ERA), formerly Section 64(1)(a) of The Employment Protection Consolidation Act 1978.  That decision was promulgated with extended reasons on 2 July 1997.


(2)
An appeal (EAT 1123/99) against a decision of a Chairman, Ms V Gay, sitting alone on 26 July 1999, striking out his reference under what is now Section 11 ERA for a determination of what particulars ought to have been included in a Section 1 Statement of Particulars of Employment, under paragraph 13(2)(d) and/or (e) of the Employment Tribunal Rules of Procedure contained in Schedule 1 to the Employment Tribunals Constitution etc regulations 1993.

2
Background

The protracted procedural history is set out in a judgment delivered by Mr Justice Charles at the Preliminary Hearing held in these appeals on 23 October 2000.  In permitting both appeals to proceed to this Full Hearing that judgment identified 5 decision points in the first appeal and 2 in the second appeal.  We shall not repeat the history; this judgment should be read in conjunction with that of Mr Justice Charles.  Instead we shall draw on the factual and procedural background to explain our decision on the points in the appeals which we must determine.

3
The First Appeal

The Appellant commenced these proceedings by an originating application presented to the Employment Tribunal on 22 May 1995.  He raised a number of complaints, including unfair dismissal, naming, at that stage, only Centre Point as Respondent.  He gave as his dates of continuous employment, 10 September 1990 – 24 February 1995, more than the 2 year minimum then in force.  By their notice of appearance Centre Point contended, among other things, that his period of continuous employment with them commenced on 1 March 1994, that is less than 2 years.  It was that issue which arose for determination before Mr Richards.

4
However, prior to the Richards hearing the Appellant had obtained a direction from another Chairman, Mr J Cole, sitting on 6 February 1997, that a further 16 Respondents be added.  One of those additional Respondents was a company called Country Tech Ltd (Country Tech).  The principal issue before Mr Richards was whether Centre Point and Country Tech were associated employers within the meaning of Section 231 ERA.  Section 231 provides:

“For the purposes of this Act any 2 employers shall be treated as associated if –

(a)
one is a company of which the other (directly or indirectly) has control, or

(b)
both are companies of which a third person (directly or indirectly) has control;

and “associated employer” shall be construed accordingly.”

The significance of that definition for the purposes of the present case lies in the further provision contained in Section 218(6) ERA whereby continuity of employment is preserved where an employee of one employer is taken into the employment of a second employer at a time when the second employer is an associated employer of the first.

5
Mr Richards heard a full day of evidence on the associated employer point.  The witnesses being the Appellant and 2 brothers, A Grossman and M Grossman.  The Chairman accepted the evidence of the Grossman brothers in preference to that of the Appellant.  It was to the following effect.

6
A Grossman was a director and effectively the owner of Country Tech, a property company, by which the Appellant was employed from September 1990.  His brothers M and E Grossman effectively ran Centre Point.  Country Tech ran into financial difficulties.  It was going under.  In these circumstances M Grossman invited A Grossman to join Centre Point, which he did, as a director in about September 1993.  At some stage, A Grossman took 5 of the 19 issued shares in Centre Point.  Because Country Tech was going down (it was dissolved finally in January 1995), the Appellant was offered a job with Centre Point.  He accepted.  That employment started on 1 March 1994.  Prior to that date he was paid by Country Tech; after that date, until his dismissal in February 1995, he was paid by Centre Point.

7
There was no evidence that either company had a controlling interest, or any interest in the other for the purposes of Section 231(a).  The question was whether a third person had control of both companies for the purposes of Section 231(b).

8
The meaning of this provision has led to much debate in the cases.  The high point, for the Appellant’s purpose is the Employment Appeal Tribunal decision in Zarb & Samuels v British & Brazilian Produce Company (Sales) Ltd (1978) IRLR 78 to which he refers.  The ratio of that case was that if both companies were controlled by more than one individual jointly, they may be associated employers.  Some doubt was cast on that reasoning by Lord Justice Mustill in South West Laundrettes Ltd v Laidler (1986) ICR 445; Zarb was affirmed by the EAT in Harford v Swiftrim Ltd (91987) ICR 439 and then again doubted by Mr Justice Wood in Strudwick v Iszatt Bros Ltd (1998) ICR 796.  The position remains unsettled following the Court of Appeal decision in Payne v Secretary of State for Employment (1989) ICR 771 and more recently the Employment Appeal Tribunal decision, Judge Colin Smith QC presiding, in Tyson v Cartwright (1999) ICR 769, where Zarb was followed.  Again we were referred to that decision by Mr Conway.  Happily, it is unnecessary for us to resolve this conflict of authority.  We shall for the purposes of this appeal take the view of the cases most favourable to the Appellant and apply it to the facts as found.

9
Were the 2 companies, Country Tech and Centre Point controlled by a group of individuals as at 28 February 1994?  The answer, on the Chairman’s findings of fact, is plainly no.  At no stage did the Grossman brothers jointly control either company.  Country Tech was controlled by A Grossman until its demise.  His brothers had no interest in or control of that company.  Centre Point was controlled by M and E Grossman, and later A Grossman joined them.  At no time did the 3 brothers control both companies.

10
Against that background we turn to the 5 decision points in the first appeal.  It is convenient to deal with them in the following order:


(1)
Did the Chairman, in reaching his decision, err in law in failing to consider employment of the Appellant by any of the 15 other Respondents joined on the direction of Mr Cole?  He did not.  There was no evidence before Mr Richards that the Appellant was employed by any of those Respondents, companies, firms or individuals including or controlled by the Grossman brothers or any of them.  Although Country Tech may have provided services to those other Respondents, or some of them, they did not employ the Appellant.

(2)
The Appellant was not transferred from Country Tech to Centre Point.  Although his evidence was that he carried on doing the same work at the same place after 1 March 1994 for the same people, as Mr Justice Charles observed at paragraph 23 of his judgment, given at the Preliminary Hearing.  Those facts, it seems to us, could only be relevant to the question as to whether a relevant transfer of the business took place for the purposes of the Transfer of Undertakings Protection of Employment Regulations 1981.  If so, then the employment of an employee with the transferor is continuous with that with the transferee.  However, in this case it is common ground that the business of Country Tech was not transferred to Centre Point.  It was clear also, on the evidence accepted by the Chairman, that there was no corporate relationship between the 2 companies.

(3)
Were those companies associated employers?  They were not, for the reasons we have given.

(4)
Did the Chairman’s reasons adequately explain his decision, see Meek v Birmingham Council (1987) IRLR 250?  They did in our judgment.  The Chairman made the necessary findings of fact and based on those findings permissibly concluded that Country Tech and Centre Point were not associated employers.  That is why the Appellant lost on the issue of 2 years continuous service or not.

(5)
The final point, raised for the first time by amendment following Mr Justice Charles’ Preliminary Hearing, is that the Chairman, Mr Richards, should not have sat alone to consider this preliminary issue under Rule 6 of The Employment Tribunal Rules of Procedure.

11
There is no doubt that a Chairman has power under Rule 13(8) to try a preliminary issue under Rule 6, even where that will involve hearing evidence and determining factual issues – see Tsangacos v Amalgamted Chemicals Ltd (1997) ICR 154, compare Mobbs v Nuclear Electric plc (1996) IRLR 536.  Although Mr Justice Morison expressed concern that some Rule 6 hearings would be better taking place before a full Employment Tribunal, he did not suggest that in such circumstances it would amount to an error of law for the Chairman to proceed to conduct such a hearing alone – see Sutcliffe v Big C’s Marine (1998) IRLR 428.

12
The former President took a different view when considering the Chairman’s power to sit alone to hear the categories of cases identified in Section 4(3) of The Employment Tribunals Act 1996.  In Sogbetun v London Borough of Hackney (1998) IRLR 676, he was of the opinion that a Chairman’s failure to consider exercising his discretion under Section 4(5) to sit with the members, there in a case where the parties have consented in writing to the Chairman sitting alone – see Section 4(3)(g), amounted to an error of law allowing the Employment Appeal Tribunal to set aside the resulting decision.  That decision has since been considered by a different division presided over by Mr Justice Charles in Post Office v Howell (2000) IRLR 224.

13
Again, it is unnecessary for us to consider Sogbetun in the present case.  The Chairman, Mr Richards was exercising his powers under Rule 13(8) to determine a preliminary issue under Rule 6.  He was not exercising his powers granted by Section 4 of The Employment Tribunal’s Act.  The Sogbetun principle does not apply.  There is nothing in Sutcliffe which prevents a Chairman from sitting alone for this purpose.  Tsangacos, a decision of Mr Justice Morrison, says so.

14
Accordingly we decline to allow the first appeal on this point, particularly in circumstances where the point was not taken below – see James v Burdett Coutts School (1998) IRLR 521.  It follows that we shall dismiss the first appeal.


The Second Appeal
15
The 2 remaining grounds of appeal against Ms Gay’s strike out order are that:


(1)
The Chairman was wrong to hold that the Section 11 reference was unnecessary in circumstances where there was no outstanding related claim, ie for arrears of holiday or overtime pay.


(2)
In deciding to strike out the Section 11 reference she was wrong to take into account the time which had elapsed since the proceedings were commenced.

16
As to the first ground, it is correct to say, as Mr Conway submits, that the Chairman was wrong in saying that there was then no outstanding holiday pay claim. There was, although it had not been actively pursued by Mr Conway.  

17
However, following the promulgation of the strike out decision, Mr Conway applied for a review by letter dated 16 August 1999.  Ms Gay held a review hearing, at which he attended, on 12 October 1999.  We see from the review decision, with full reasons, dated 19 October 1999, which followed that hearing, and which is not under appeal, that the Chairman investigated the question of the holiday pay claim.  Having done so, she concluded that it was not a live issue.  In the year of his employment with Centre Point he had taken 9 days paid holiday; at most he was entitled to 10.  It was not proportionate to allow the Section 11 reference to proceed in order to underpin a claim for 1 days holiday pay.

18
In our view that was plainly a permissible option open to the Chairman, not least because the determination of the Section 11 reference would add nothing to the contractual question raised in the disputed holiday pay claim.  Indeed, a declaration as to the particulars to be contained in a written statement could not determine finally what was the contractual terms to holiday, which issue could and should be decided in the holiday pay claim.

19
Turning to the second ground, the question of delay, again the Chairman enquired closely into the Chronology at the review hearing.  Whilst the Appellant focused on delay caused by the Respondent, the Chairman detected that he had also contributed to the delays.  However, it is unnecessary for us to consider this point further.  The finding on the pointlessness of the Section 11 reference proceeding because there was no related claim depending on it, as opposed to a free standing holiday pay claim, is sufficient to sustain the Chairman’s conclusion that the Appellant’s conduct of the case, in this respect, was frivolous under Rule 13(2)(d), regardless of her further finding under Rule 13(2)(e), that is in relation to the conduct of the proceedings.

20
It follows that having considered each of the points raised in this appeal before us, we have concluded that no error of law is made out in either Chairman’s decision.  Consequently the appeals must be dismissed.

0
( Copyright 2001

