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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal declaring that the cessation of a payment known as the essential car users allowance amounted to an unauthorised deduction of wages contrary to section 13 of the Employment Rights Act 1996.

2. The Tribunal’s decision discloses that when the respondent obtained employment with Tayside Regional Council, he was entitled to the essential car users’ allowance provided he produced documentation vouching the fact that he had a car or access to a car and that it was insured for business purposes.

3. Against that background the decision of the Tribunal was as follows:-

“The issue before me in this case is whether or not the withdrawal by the respondents from the applicant of his essential car users’ allowance in October 1998 was an unauthorised deduction from wages and as such, contrary to section 13 of the Employment Rights Act 1996.  In reaching a view on that issue, the definitions contained in section 27(1) and (2) were of vital importance, namely whether or not the essential car users’ allowance which was paid to the applicant fell within the definition of “wages” within the meaning of section 27(1)(a) of the Act or whether, it was a “payment in respect of expenses incurred by the worker in carrying out his employment” (see section 27(2)(b) of the Act), in which latter event, the application would fail.  I have taken the view that in the particular circumstances of this case, the essential car users’ allowance paid to the applicant by the respondents and their statutory predecessors amounted to “wages” within the meaning of section 27(1) of the 1996 Act.  I have reached that conclusion upon the basis that the allowance was initially paid in an attempt to provide an attraction to recruit quantity surveyors from private practice into the employment of Tayside Regional Council.  Moreover, it was paid regardless of whether or not the applicant carried out any business mileage whatever on behalf of the respondents or their predecessors and I have held as a fact that in the period from 1989 to 1995, the applicant only rarely used his car for business mileage. Essentially, the only qualification the applicant had to establish in order to obtain the allowance was to vouch the fact that he had a car, or access to a car, which was then covered in insurance terms for business mileage.  Thereafter, the allowance was paid automatically to the applicant.  Accordingly, contrary to the position in Barrie –v- Rochdale Metropolitan Borough Council, the position here is that the allowance was wholly a profit or windfall for the applicant and as such, is properly to be considered as part of his wages.  It follows from this view that since the respondents have  failed to pay the applicant his essential car users’ allowance since October 1998, that has resulted in unauthorised deductions from wages contrary to section 13 of the Employment Rights Act 1996.  Parties advised me at the commencement of this hearing that they were content with a decision in principle only and that if I held it established that the respondents had made unauthorised deductions from applicant’s wages, they would hopefully be able to agree the amount of the deductions.  If, of course, they cannot agree, they are free to return to this Tribunal to have the matter quantified.”

4. We were directed to certain documents relating to this allowance which revealed that those entitled to it would receive a sum of money throughout the calendar year, divided into 12 equal installments, and would also receive a mileage allowance if the car was actually used for work purposes.  One of the issues in the case is whether or not these two parts of the allowance should be treated separately or regarded as a unum quid with two elements.

5. Mr Napier, appearing for the appellant, argued firstly, that the Tribunal had misdirected itself as to its construction or categorisation of the allowance and, in any event, had misdirected itself upon the evidence.  Secondly, he submitted that as regards settled authority, allowances of this sort should be treated as expenses in terms of section 27(2)(b) and in this respect he referred to London Borough of Southwark v O’Brien [1996] IRLR 420 and an unreported decision of the EAT in London, Johnson v Hampshire Probation Service EAT/1144/98.  He submitted that the Tribunal Chairman in this case had wrongly distinguished those decisions which were correctly decided.

6. Thirdly, in any event, he submitted that the Chairman had misdirected himself by taking into account what apparently was the motive for offering the respondent the allowance on the part of the Council, namely, to induce persons to work in the public sector.

7. It has to be recorded as a matter of fact, that, subsequent to re-organisation of local government, the appellant’s current employer determined to end the allowance on three month’s notice and this led to the present application.

8. Mr Muir, appearing for the respondent, submitted that the issue was one of fact, properly decided by the Chairman against the background, and upon the evidence, the respondent practically never used his car on his employer’s business having apparently attracted a mileage allowance only on a very small number of occasions.  At one point he seemed to submit that the respondent did not even own a car but that is nothing to the point, in our opinion, having regard to the fact that the allowance was available on the basis that the person in question had access to a car.

9. The important principles to be drawn from the cases cited are that, generally, what can be categorised as allowance and therefore expenses, does not necessarily have to meet precise expenditure incurred.  The fact that there was a profit element does not remove, in the appropriate case, the relevant payment from the notion of expenses if otherwise the relevant criteria are met.  Nor can an allowance be apportioned between the expense element and the profit element.  If there is an expense element, then that is sufficient to categorise the allowance in question as expenses.  

10. That seems to us to be the most important aspect of this case because we consider that the Chairman had misdirected himself when he has sought to distinguish the authorities by reference to the phrase, “wholly a profit or windfall for the applicant”.  This is to misconstrue the clear evidence, focussed particularly in a memorandum, which is part of the productions R4, that certain costs are obviously incurred in owning or using a car by reference to insurance, road fund tax and the like.  The fact, therefore, that the car was hardly ever used by the respondent is nothing to the point if he is receiving a payment that reflects to some extent inevitable expenditure relating to the standing charges that a car owner or user incurs.

11. If that were not sufficient for our decision we are, in any event, satisfied that when properly understood, this allowance, both in relation to the essential car users’ allowance and the mileage rates allowance, are two sides of the same coin comprising one allowance with two elements in it.  It is inappropriate to distinguish between the two.  We can only assume that the Chairman would have concluded that the mileage rates were in fact an allowance and this distinction is to misunderstand the whole structure of the system.  Again, it does not seem to us to matter in this context how little the car was used, if at all.

12. In these circumstances we consider that the Tribunal has misdirected itself as a matter of law, that the proper construction to be put on this allowance is one of expenses in terms of section 27(2)(b) and in these circumstances there has been no unlawful deduction of wages.

13. In these circumstances this appeal will be allowed and the decision of the Tribunal quashed.
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