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LORD JOHNSTON:    PRIVATE 

1. In this appeal the employer seeks to overturn certain findings by way of remedy in respect of a successful application by the respondent employee to the Employment Tribunal alleging unfair dismissal from his employment with the appellants.

2. The respondent had worked for the appellants for some 12 years.  In the course of 1998 he started to develop health problems, although for some time prior to that there had been a serious difficulty involving his working relationship with another employee, Mrs Stewart.  In the spring of 1998, certain investigations were carried out with regard to the respondent’s medical condition.  At the beginning of April, the doctor in question in a telephone conversation with the appellants’ lawyer, gave his opinion that the respondent would be fully recovered within a period of between 4 to 6 weeks.  On 20 April a further medical certificate signed the respondent off for a period of 28 days suffering from stress and depression.  The Managing Director of the appellants thereafter requested a meeting with the respondent to discuss certain aspects of his conduct, which were as follows:- entering the office on 24 March without permission or explanation outwith working hours and while on sick leave, removing personal belongings, smoking in a no-smoking area, leaving a highly abusive note for a fellow employee and finally removing and destroying stock files from a sheet.  He was warned that unless he could provide a rational explanation for his behaviour, consideration would be given to the summary dismissal of the respondent for gross misconduct.  Some attempt was made to investigate these matters further which resulted in an attempt being made by the appellants to terminate the employment of the respondent by a compromise agreement.  This was not acceptable to the respondent and upon his refusal to accept that, he was summarily dismissed on 1 May.

3. The Tribunal in their judgment go on to examine certain aspects surrounding the dismissal relating to both health and conduct but the substance of their decision with regard to unfair dismissal is to be found on page 14 letter D to E as follows:-

“The dismissal was unfair because it would have been clear to any reasonable employer on the basis of the medical evidence and their own observation that Mr Simpson’s conduct might well have its origins in his medical condition and that even it it did not, he was in no fit state to defend himself against the charges put to him.  We accept that this is a small business.  Clearly Mr Simpson’s absence was an inconvenience at least.  However, it was not said that it was causing serious difficulties at the time.  The respondents had the opinion of their own doctor, although they did not disclose it to the applicant until after the meeting on 27th April, that with proper treatment he might be recovered in four to six weeks.  The respondents did not show any compelling reason to press on with their disciplinary action as they did.  Any reasonable employer would have allowed the applicant those four to six weeks to recover before deciding whether or not disciplinary action was appropriate.  By that time they might have had reasonable ground to terminate his employment on the basis of incapacity if he was not in fact recovered but to dismiss him when they did on the grounds of conduct was in our opinion a substantial injustice and not within the band of reasonable responses open to a reasonable employer in the circumstances.”

4. When they reached that conclusion however it is important to note that the Tribunal did not consider that any of the matters complained of relating to conduct, which we have previously set out, would have warranted a finding of unfair dismissal based on gross misconduct.  The Tribunal accordingly put that issue to one side as also they did in relation to certain procedural defects which they found to have existed.  The matter therefore has to be approached on the basis that the sole reason for the Tribunal determining that the admitted dismissal was unfair, was that found in the paragraph we have quoted and related specifically to a failure on behalf of the appellants to act fairly in the context of the respondent’s illness and ill health.

5. Against that background the Tribunal then make certain findings in relation to compensation as follows:- 

“Mr Simpson’s preferred remedy was compensation.  At the effective date of termination of his employment, he was thirty five years of age and had twelve complete years’ service.  His basic weekly wage was agreed to exceed the statutory maximum for the purposes of calculating a basic award, namely, Two Hundred and Twenty Pounds (£220).  His basic award was therefore Two Thousand Six Hundred and Forty Pounds (£2,640) (12 weeks @ £220).  He remained unemployed and unfit for work at the date of the Tribunal.  His average take home pay was agreed at One Thousand and Seventy Eight Pounds (£1,078) per month which we calculated to be the equivalent of Two Hundred and Forty Eight Pounds and Seventy Seven Pence (£248.77).  His gross loss of earnings for the period from the effective date of termination of his employment (1st May 1998) to the expected date of promulgation of this decision (5th March 1999) is Ten Thousand, Nine Hundred and Forty Five Pounds and Eighty Eight Pence (£10,945.88) (44 weeks @ £248.77).  Mr Simpson will have a continuing loss and having regard to his state of health, we considered it reasonable to assess that at twelve weeks.  His future loss is therefore Two Thousand Nine Hundred and Eighty Five Pounds and Twenty Four Pence (£2,985.24) (12 weeks @ £248.77).  It was a matter of agreement that the respondents contributed to the sum of Twenty Five Pounds (£25) per month towards his pension, the equivalent of Five Pounds and Seventy Seven Pence (£5.77) per week.  The total loss of pension rights for the relevant period is therefore Three Hundred and Twenty Three Pounds and Twelve Pence (£323.12) (56 weeks @ £5.77).  His gross loss of earnings and pension contributions attributable to his unfair dismissal is accordingly Fourteen Thousand, Two Hundred and Fifty Four Pounds and Twenty Four Pence (£14,254.24).  Since the date of dismissal he has been in receipt of incapacity benefit and related income support.  Correspondence from the Benefits Agency which he provided to the Tribunal after advance notice of this decision was issued showed that the total sum received was Three Thousand Six Hundred and Eighty Six Pounds and Seventy Three Pence (£3, 686.73).  The respondents are entitled to credit for such benefit as he may receive during the twelve weeks which we have awarded for future loss.  This can only be an estimate since the rate payable varies but based on the average weekly payment actually received we consider that the amount will be about One Thousand Pounds (£1,000).  His net loss actual and future is therefore Nine Thousand Five Hundred and Sixty Seven Pounds and Fifty One Pence (£9,567.51) to which must be added the basic award.  The total monetary award is therefore Twelve Thousand Two Hundred and Seven Pounds and Fifty One Pence (£12,207.51) which sum the respondents are ordered to pay to him.”

6. Mr Burnside, who appeared for the appellants, accepted that the dismissal was unfair and the reasons given by the Tribunal for it were acceptable to him.  However, he had two basic attacks upon the issue of compensation.

7. In the first place, he submitted, that, the fact that the basis for the Tribunal’s findings of unfair dismissal was that the employer should have allowed a period of some 4 to 6 weeks to elapse to ascertain whether or not the respondent’s health would improve sufficiently to enable him to return to work or at least face a disciplinary hearing, had the result of restricting any entitlement to compensation to that period upon the view that given that his ill health had subsisted, the likelihood would have been that he would have been fairly dismissed for grounds of incapacity at the expiry of that period.  It was accordingly neither logical or justifiable upon the evidence of ill health as found to be persisting at the date of the hearing that the Tribunal should award any further period of compensation beyond the period of 6 weeks and a fortiori for future loss which was assessed at 12 weeks beyond the date of the hearing.

8. Mr Burnside also approached the matter from another route, namely, under the basic assertion that compensation for loss should effect an actual loss attributable to the dismissal, he submitted upon the evidence the continuing absence of the employment related to the state of health of the respondent and not to the dismissal.  Thus it was inappropriate to make any award beyond the 6 week period.  He therefore required us to remit the matter back to the Tribunal to reassess compensation limited to the initial 6 week period.

9. He also raised a quite separate issue of conduct on the part of the respondent.  He submitted that the Tribunal had totally failed to address the issue as to whether or not given its finding that the conduct of the respondent in relation to the related matters could not be categorised as gross misconduct, it still should be regarded as a factor in the equation contributing to dismissal which required to be assessed under the terms of section 123(3)(6) of The Employment Rights Act 1996.

10. Miss McCrossan, who appeared on behalf of the respondent, submitted that it was perfectly apparent from its findings that the Tribunal had proceeded only on the initial health question and its orders for compensation plainly, she submitted, related to the fact that they considered it just and equitable in terms of section 123(1) of the same Act to reflect the continuing illness of the respondent as relating to the initial dismissal and thus justified the award that had been made.  In this respect she referred us specifically to a finding of fact made by the Tribunal in relation to his evidence at page 11 letter D, where he was quoted as saying, in relation to his reaction to the suggestion that he might be dismissed, as follows:-

“I was back to square one.  When I got it (the letter, our insertion) I was a gibbering wreck.  I felt I was being dismissed one way or the other.  I went to the CAB.  They saw my state.  They said try to get the meeting changed.  Take someone with you. Get a solicitor and go to your doctor.”

11. By the same token Miss McCrossan submitted that the issue of conduct had been dismissed by the Tribunal as irrelevant to the grounds of dismissal that they found established in relation to unfairness and, accordingly, they had properly decided to ignore that question.  She referred us to the well-known case of King & Others v Eaton Ltd (No.2) IRLR [1998] 686, to point out the extent to which unwarranted speculations as to what might have happened in a different situation should be discouraged in a question of unfair dismissal, at least on substantive questions.

12. Dealing first with the issue of conduct, we are satisfied that the Tribunal was entitled to categorise the various complaints or criticisms of the respondent’s conduct that were enunciated at the meeting to which we have made reference, as being insufficient to warrant a stigma of gross misconduct justifying summary dismissal.  If, however, the decision to categorise the dismissal as unfair, was related purely to that issue, it would have been appropriate for the Tribunal to consider the extent of any contribution in respect of the respondent’s conduct.  However, it is perfectly apparent to us that they proceeded on a wholly different ground altogether, namely the inappropriate reaction on behalf of the employer to the ill health of the respondent and the extent to which he was denied a chance to let matters improve in accordance with the opinions expressed by the doctor at the material time.  Furthermore, we would comment that the conduct complained of could well be attributable to the states of stress and depression to which the respondent was exposed at the material time and if, therefore, if the conduct complained upon at the time is not voluntary but involuntary in the sense of attributable to a problematical mental state, that is all the more reason for not categorising it as conduct contributing to the dismissal, which upon the evidence found satisfactory to the Tribunal was entirely attributable to ill health and the employers’ reaction to it.

13. We therefore take this point no further.

14. The general issue of compensation has caused us more difficulty because upon the face of it, the Tribunal having decided that the unfairness related purely to the failure to allow a period of 4 to 6 weeks to lapse before taking any action which could have included dismissal, it is upon one view of the matter unwarranted thereafter to make orders of compensation reflecting a much longer period attributable upon the face of it to the continuing illness of the respondent, rather than a consequence of the dismissal.

15. Having said that however, we are of the view that if we were to take that view we would be substituting our own view for that of the Tribunal which heard the evidence and plainly must have been influenced by the fact that the continuing illness was at least bound in with the actual dismissal, justifying under the general terms of justice and equity terms of section 123(1), a connection to be made sufficient to justify the award.  If that approach is justifiable in principle, it would be equally illogical to bring the matter to an end at the date of the hearing because that in itself is arbitrary and irrelevant to the conduct of either party.  That being so, we consider it was logical for the Tribunal to add on a further period of loss of earnings for the future, albeit,  they introduced a cut-off point on a somewhat arbitrary basis.

16. In these circumstances we cannot say that the Tribunal’s approach was unjustified upon the evidence, nor do we consider it is spelling out too much from their reasons to deny any connection between the on-running illness and the reasons and fact of dismissal.

17. For these limited reasons we will not interfere with the finding of the Tribunal and the appeal will be dismissed.
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