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LORD JOHNSTON:

1. This is an appeal at the instance of the employer against part of the decision of an Employment Tribunal awarding the respondent employee a monetary award in respect of constructive dismissal and, inter alia, a payment of £10,000 by way of damages in respect of their discriminatory treatment of the respondent in terms of the Sex Discrimination Act 1975.  Before the Tribunal, the applicant appeared in person, the respondents did not appear.  Before us, they were represented by Mr Murray, Solicitor, but the respondent did not appear.

2. On the issue of discrimination the conclusions of the Tribunal are as follows:-

“However, we concluded from the evidence that the respondents discriminated against the applicant on the grounds of his sex by treating him less favourably than they treated or would have treated a woman who complained to them about harassment by her colleagues.  But for his sex he would, in our view, have received the same treatment.  The applicant was a well built young man.  The respondents’ attitude plainly was that as a fit youngster he should have been able to take care of himself and sort out his own problems without running to them with tales.  That attitude, which reflected a stereotypical assumption, was confirmed when, after having a knife held to his face, his employers told him he could do what he liked to Pat Lawrie so long as he did not hit her.  Yet when did attempt to defend himself verbally, she complained to management about the way he spoke to her, was called to the office and told off by Mr Watt about it.  There was rejoicing when he resigned, because he was regarded as a troublemaker for constantly bringing his complaints to management.”

3. Mr Murray argued that the findings in this respect were inadequate inasmuch that the Tribunal had not properly analysed the extent to which the employer might have treated the applicant if he had been a woman making the same complaints.  The assumption to which the Tribunal had come was beyond what was reasonably supportable by the evidence.  However, Mr Murray accepted that he could not submit that the conclusion of the Tribunal in finding discrimination established, was one to which they were not entitled to come or could not have come and, on that basis, we do not consider it appropriate to interfere with the finding and therefore will look at the issue of damages upon which Mr Murray mainly concentrated against a background of a finding of discrimination based upon the failure of the employer to react fairly in terms of the Discrimination Act to the complaints of the employee about the way he was being treated by his fellow employees.

4. The Tribunal’s conclusions in relation to damages are as follows;

“The applicant had suffered months of mistreatment and bullying by colleagues, his complaints of which the respondents found amusing and ignored.  By doing so, they allowed the mental and physical injury he was suffering to continue, which directly caused the clinical depression and psychiatric damage he sustained.  An Employment Tribunal has jurisdiction to award compensation by way of damages for personal injury, including physical and psychiatric injury caused by the statutory delict of unlawful discrimination, Sheriff v Klyne Tugs (Lowestoft) Ltd [1999] IRLR 481.  Additionally, he suffered distress, humiliation and the break down of his relationship with his fiancée, as well as deep hurt at the respondents’ reaction to his complaints, particularly as he had been a loyal and reliable employee, making the journey to work, even when there were only 2 or 3 hours of work for which some of the locals did not consider it worth turning up.

Considering the respondents’ treatment of the applicant throughout, the Tribunal considered it appropriate to make an award of £7,500 for injury to his feelings.  In addition, the Tribunal considered that an element of aggravated damages should be included, having regard to the respondents’ humiliating and contumelious conduct and the causal connection between it and the applicant’s loss.  Not only was there no apology for the wrong he suffered, the respondents did not even bother to respond to his application to an Employment Tribunal, which set out in detail the incidents complained of.  We considered that in all the circumstances the appropriate sum to be awarded by way of aggravated damages was £2,500.

Under the Employment Tribunals (Interest on Awards in Discrimination Cases) Regulations 1996, a Tribunal may include interest on the sum awarded.  Interest, currently at 8%, runs from the date of the act of discrimination complained and ends on the day of calculation.  We considered the last date of discriminatory acts by the respondents was 15 April 2000 and the date of calculation was 15 January 2001 - a period of 9 months.  The interest to be included in the award therefore, amounts to £600.”

5. In this respect Mr Murray had two submissions.  

6. Firstly, he submitted, having regard to the evidence in the case and not least the limited medical evidence which came only from a psychiatric nurse, it was apparent that the respondent had suffered from a number of problems which appeared to be of a depressive nature and the Tribunal had erred in assuming that all those problems were directly related to the way he had been treated at work or, more specifically, the failure of the employer to respond to the way he had been treated at work by his fellow employees.  The evidence disclosed that about the same time the respondent’s engagement was terminated by his fiancée in what turned out to be some acrimony and this, Mr Murray submitted, not only could have worsened his mental condition but also was probably wholly unrelated to any problems he had at work.  It should not therefore have been taken into account by the Tribunal.  In essence, against the background of the rôle of this Tribunal in reviewing awards of damages by the lower Tribunal as set out in Coleman v Skyrail Oceanic Ltd [1981] IRLR 398, this Tribunal should review the matter, conclude that the Tribunal had taken into account factors it should not have taken into account or any event overloaded what should have been the reasonable considerations for the assessment of damages and the matter therefore should be retried by another Tribunal.  If this Tribunal is not prepared to go that far, in any event, exercising its review powers for the same reason, the award of £7.500 should be reduced.

7.
Secondly, Mr Murray submitted that the award of aggravated damages was inappropriate inasmuch as Scots law did not recognise such an issue as a separate head of damages in the general question of compensation for injuries to feelings.  It was to some extent, if relevant at all, an English notion.  He referred to Armitage, Marsden & HM Prison Service v Johnston [1997] IRLR 162, McConnell v Police Authority for Northern Ireland [1997] IRLR 625 and, in relation to the Scots common law, Black and Others v The North British Railway Company [1907] 15 SLT 840 and Alvis v Harrison [1989] SLT 746.

8. With regard to Mr Murray’s first submission, we recognise that this Tribunal has the power to review awards of damages by the Employment Tribunal on the same basis that an appeal court would review such if made by a Judge.  However, this Tribunal has to be satisfied that the award made by the Tribunal is one which could not reasonably be supported by the evidence and well in excess of what the evidence could have reasonably have supported.  It is not appropriate to talk in terms of fractions but it is equally not appropriate to interfere with an award of the lower Tribunal because this Tribunal would have awarded slightly less.  The difference in view between the two Tribunals must be material and it therefore follows before a reduction is to be made, that the view of this Tribunal must be materially different to that of the Tribunal below.

9. We recognise that the Tribunal have taken a very high view of the reliability and credibility of the appellant but that is something they are entitled to do.  We do not consider it was inappropriate to take into account all the circumstances of the Tribunal has taken into account and we therefore do not consider that their approach is flawed on any evidential basis.

10. Secondly, applying the test that we have just set out, we do not consider that the sum of £7,500 is sufficiently disproportionate to what the evidence could reasonably bear to allow it to be interfered with.  The finding will therefore stand as being the assessment of the lower Tribunal reasonably supported by the evidence it found acceptable.

11. On the other hand, the award for aggravated damages is inappropriate inasmuch that it is inept by the law of Scotland.  Damages for injury to feelings can include an element which reflects the way the victim was treated but cannot be a separate head of damage.  This position is clearly supported by the authorities.

12. We considered whether the sum of £7,500 should be increased to £10,000 to include the element of £2,500 which would have been a competent way of dealing with the matter but we are entirely satisfied that an award of £10,000 altogether would be inappropriate.

13. In these circumstances this appeal will be allowed to the extent of quashing such part of the award of £10,000 which is said to be aggravated damages.  The award will therefore be reduced to £7,500 and the award of interest reduced to £450 as a consequence.
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