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LORD JOHNSTON:

1. This is an appeal at the instance of the employer from a supplementary decision of the Employment Tribunal, subsequent to a direction from this Tribunal, in an original appeal from the original decision in the case.  That direction required the Employment Tribunal to consider the question of contributory conduct and also the issue of reinstatement in that context.

2. The background to the matter was that the Employment Tribunal at the original hearing, held that the employee respondent as he now is, had been unfairly dismissed from his employment consequent upon two incidents in the workplace which are categorised as misconduct.  However, the Tribunal held that in all the circumstances of the case the employer had not acted reasonably in dismissing him and ordered reinstatement.  As we have indicated however they did not deal with the question of contribution expressly and that therefore required that matter to be reconsidered.

3. They have so reconsidered in the decision now under appeal and their decision is as follows:-

“We decided that it would not be necessary to have a further hearing or to hear further submissions and the Tribunal reconvened on 7 October 1999 and finalised its decision on 28 October when the applicant’s representative produced details of the applicant’s earnings from the date of his dismissal (A1/1).

We carefully considered the question of contribution having regard, in particular, to our findings as to the nature of the applicant’s alleged misconduct (see page 8, para H and page 9 paras A-G of the Decision, in particular).  We were mindful, however, of all the surrounding circumstances and the fact that the applicant had apologised and exhibited genuine contrition (see page 3, para H for example) and we arrived at the view that while the applicant’s conduct did contribute to his dismissal that it did so only to a very limited extent.  We assessed his contribution at 10% and we decided in all the circumstances that it would still be just to order his reinstatement.

We should say that we were mindful that the applicant was not guilty of any dishonesty and we were not persuaded that there had been a genuine breakdown in the respondents’ confidence in him.  Having regard to all of this and the factors which we had regard to previously in deciding that reinstatement was practicable we arrived at the view that notwithstanding the applicant’s contributory conduct that it was still just to order reinstatement.”

4. The first point taken by Miss Watson, related to the fact that the Tribunal had not ordered a fresh hearing or heard fresh submissions but merely decided the matter, so to speak, in camera.  Miss Watson, however, accepted that she did not request such a hearing despite there being an opportunity to do so.

5. That, in our view, is sufficient to dispose of this point since we expressly stated in our previous judgment that it was entirely a matter for the Tribunal Chairman to determine whether or not a further hearing was necessary, but the decision therefore not to conduct such a hearing cannot be categorised as perverse or wrong in law.
6.
The more substantial point taken by Miss Watson, was to the effect that looking at the matter properly, the Tribunal’s decision was perverse inasmuch that it had not given true weight to the nature of the incidents which had occurred, in assessing the question of contribution, the 10% being derisory and therefore perverse.  The Tribunal should have considered the nature of the incidents and their blameworthiness and if they did that, they would have assessed that the employee’s contribution to dismissal was very substantial indeed, perhaps as much as 90%.  However, taking into account the attitude of the employer, which had caused the dismissal to be categorised as unfair, the appropriate assessment should be reduced to 60%. In this respect she was generally following the reasoning in G R Maris v Rotherham County Borough Council [1974] IRLR 147 and Gibson & Others v British Transport Docks Board [1982] IRLR 228.

7. Miss Watson then went on to submit that if she was correct in categorising the proper level of contribution at the figure she suggested, then the reasoning of the Court of Session in Nairne v Highland & Islands Fire Brigade [1989] IRLR 366 should be applied to negative any question of reinstatement in the context of such a contribution.  She also submitted that in this respect the Tribunal had misdirected itself by apparently taking a different view as to the relationship between the employer and employee after the event, from that which they had taken in the original judgment.  She referred to two decisions of this Tribunal, Wood Group Heavy Industrial Turbines Ltd v Crossan [1998] IRLR 680 and United Distillers Ltd v Alexander McCartney Harrower EAT/1151/96.  While she accepted both these cases were substantially concerned with issues of honesty, she maintained that a similar position applied in relation to conduct where there was a substantial level of contribution by way of the employees conduct.

8. Mr Freer, who appeared again for the respondent employee, submitted that in fact all three of the submissions by Miss Watson should be categorised under the heading of perversity and in that respect he referred us to the well known decisions of Piggot Brothers & Co Ltd v Jackson & Others [1991] IRLR 309 and Stewart v Cleveland Guest (Engineering) Ltd [1994] IRLR 440 which set out the parameters of the definition of that word.  Against that background he submitted that the decision not to hold a further hearing could not be categorised as perverse and with that we agree, as we have so stated.

9. However, he went on to submit that Miss Watson’s approach to the assessment of contributory conduct was too narrow and what was required in this context was an overall assessment by the Tribunal of all the circumstances surrounding the dismissal which included not only the actual incidents if the issue be one of conduct but also any surrounding circumstances which must include length of service and the attitude of the employer and employee afterwards.  Looking at the decision, he maintained that the Tribunal had embarked upon this exercise and had reached a legitimate assessment which was in any event a jury question not be interfered with by this Tribunal unless it was disproportionate to a material extent to the facts upon which the decision was based.

10. With regard to the issue of reinstatement, in directing our minds again to the two cases to which Miss Watson made reference, he submitted that these were both cases of honesty which had led to a breakdown in trust and confidence as between the employer and the employee.  He submitted that the Tribunal had correctly applied the relevant stages in the legislation with regard to assessment of contribution both in relation to application to monetary awards and in respect of the issue of reinstatement.

11. On the assumption that the finding of 10% was justifiable, he further submitted that in the absence of the necessary ingredient of breakdown of loss of confidence on which question he submitted that the Tribunal had not differed in its original findings save in terminology, there was nothing inconsistent with the finding of 10% contribution and the reinstatement order whether on grounds of practicality or justice.

12. We have no hesitation in accepting Mr Freer’s submissions on all these points.  It is manifest from the second decision, now appealed against, that the Tribunal assessed the relevant considerations applying to the issue of contribution by way of conduct and reached a decision they were entitled to reach with which this Tribunal will not interfere. They applied the correct tests by looking not only at the actual instance but also the whole surrounding circumstances and we do not accept the submission of Miss Watson that what should rule the matter is, essentially, the original incidents and the blameworthiness that attached to them.

13. It being therefore the case that we will not interfere with the finding of contribution at 10%, we do not consider that the existence of such a finding renders reinstatement either impractical or unjust.  Again we agree with Mr Freer that the Tribunal properly addressed this question and have determined it on a basis they were entitled so to do.

14. By way of postscript we would wish to clarify as a matter of general observation, the extent to which a re-engagement or reinstatement order can lie with, or along side, a finding of contributory conduct.  What this Tribunal was concerned to state in both Wood Group and United Distillers supra was that where the essential issue giving rise to the dismissal by definition in this context categorised as unfair, was conduct of the employee.  It is perfectly clear that Parliament intended a re-engagement or reinstatement order to be at least a possible consequence, notwithstanding there was a finding of contribution but where the conduct in question had resulted in a breakdown of confidence as between an employer and employee which was generally and rationally based in the mind of the employer, it should generally not be regarded as practicable for a reinstatement or re-engagement order to be made.  It is precisely because in the present case, the Tribunal has made an express finding that there was no such breakdown, that the order for reinstatement can lie, particularly in the context of a contribution assessed at only 10%.  If the contribution assessment is high, it may again be necessary to consider whether the employer can genuinely trust the employee again but each case must in those circumstances depend upon its own circumstances.

15. There is one final procedural matter.  The passage of time since the hearing against which this appeal is taken, has rendered the actual orders in respect of the date of reinstatement and the monetary awards, out of date.  We will therefore refuse the appeal but remit the case back to the same Employment Tribunal so that the awards can be again adjusted to reflect the necessity of imposing a new date for the reinstatement order to take effect.




6
( Copyright 2000

