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MR JUSTICE LINDSAY (PRESIDENT):

1. On 13 August 1998 Mrs Margaret Sinclair presented an IT1 against Argyll & The Islands Enterprise Ltd (“AIE”) claiming “transfer of undertakings; right not to be dismissed on the transfer of an undertaking to a new employer”.  AIE had been set-up to deliver Highlands & Islands Enterprise functions for the designated area of Argyll and Bute and part of Cunninghame (the Islands of Arran and the Cumbraes).  In turn AIE had sub-contracted provision in the Argyll area to Business & Employment Skills Training Ltd (“BEST”).  Mrs Sinclair claimed to have been employed as a Training Adviser for more than 2 years by BEST.  At BEST her work, she said, had been directed exclusively to BEST’s contract with AIE to be a provider of training to local enterprise companies.  She claimed that in May 1998 BEST had learned that it had lost its contract with AIE with effect from 12 June 1998 and that it had issued Mrs Sinclair with a redundancy notice terminating her employment with BEST on 26 June 1998.  As the proceedings went forward it began to seem to Mrs Sinclair that Argyll Training Ltd (“ATL”) had become the training providers for AIE in place of BEST and accordingly ATL were sisted.  The hearing at the Employment Tribunal at Glasgow was arranged to deal not with the whole of Mrs Sinclair’s claim but merely to ascertain whether there had been any (and if so what) relevant transfer for the purposes of the Transfer of Undertakings (Protection of Employment) Regs. 1981 (“TUPE”).

2. Accordingly on 19 and 20 August 1999 the Tribunal under the Chairmanship of Mr C.M. Milne had before it Mrs Sinclair as applicant, AIE as first respondent and ATL the second respondent.

3. The Tribunal held that, during its contract with AIE, BEST, in order to do the work required thereunder, had arranged two types of provision, in-house training (mainly on computer skills) and placement of trainees with employers in the area.  Arrangements made by BEST for the placement trainees included where and with whom the trainees were placed and for how long each placement was intended to run. BEST was paid by AIE by reference to a formula that related to the number of trainees on BEST’s books in any given week, with additional payments when employment was obtained for a trainee or where a trainee acquired a relevant qualification.  As at 11 June 1998 BEST had some 42 placement trainees on its books with their respective placements intended to run for further periods between as short as for a few days and as long as to April 1999.  Whilst BEST as a whole had had its administration and management in Irvine, Mrs Sinclair had operated out of BEST’s small office in Rothesay; in the course of her job she travelled around the Argyll area.  She had sole responsibility for the placement side of training in that area.  AIE then (as Mrs Sinclair had alleged) told BEST to terminate all trainees’ training contracts as at the 12th June 1998 and BEST did so.  At that date AIE had not contracted with any one to take over the trainees who had been on BEST’s books.  However ATL already a contract with AIE; it came to an understanding with AIE that it would take on the erstwhile BEST trainees.  After an interval ATL’s contract with AIE was ultimately varied (with the variation then back-dated to 13 June 1998) to enable ATL to take on the erstwhile BEST placement trainees.  BEST gave a redundancy notice to Mrs Sinclair, as we have mentioned, indicating her employment with them would come to an end on 26 June 1998.

4. Not all the former BEST trainees were transferred to ATL.  Some went to another training contractor, some dropped out for various reasons and 3 transferred to BEST under a contract which BEST had in relation to a different area, Ayrshire.  However, 21 of the 42 trainees who were on BEST’s books at 11 June 1998 transferred to ATL.  Of that 42, 10 had not transferred to any training provider, so ATL became responsible for the training of 21 of the 32 who remained with some training provider.  BEST had had to write letters to its placement trainees about the change and, as the Tribunal held:-

“While there might be what might euphemistically be called a period of uncertainty on the part of the trainees when they received letters from BEST terminating their training in the case of most the trainees their training work placements continued uninterrupted in terms of their day to day work and in due course [ATL] provided the same service as had been provided by BEST in terms of monitoring etc..”

5. So far as concerned AIE, the Tribunal held:-

“At no time during the “transitional” period did [AIE] provide any actual training services either inhouse or in connection with work placement.  The only steps they took were concerned with the securing of the “transfer” of the trainees’ training contract from BEST to [ATL].”

6. There was some discussion at the Tribunal as to whether the termination of BEST’s contract with AIE and the termination of BEST’s trainee contracts, in each case before ATL was in a position to take over the arrangements so that there was, inevitably, an interval between the cesser of one arrangement and the start of the next, had been some deliberate manoeuvre in order to evade the transfer regulations within TUPE.  It transpired that, on the contrary, there had simply been an error.  The Tribunal held:-

“It was quite clear on the evidence of [AIE] that they always had intended to simply “transfer” the trainees from one training provider to the other and while terminating the training contract and then restarting a few weeks later (albeit the documentation was backdated) may not seem the most obvious way of securing a “transfer” the Tribunal accept that the “transfer” was [AIE’s] intention.”

7. The Tribunal was in a position to summarise the legal argument they heard in a few lines:-

“[Mrs Sinclair’s] representative argued that the trainees were in fact the business of BEST and submitted that the business had been transferred.  Both [AIE and ATL] relied heavily on the Süzen case (Süzen -v- Zehnacker Gebaudereingung GmbH Krankenhausservice 1997 IRLR 255) in arguing that there was no identifiable economic entity here” 

The Tribunal accepted that there was no transfer of anything that was tangible.  Such  files as BEST had at its Rothesay office were removed to its head office.  As for the staff, the Tribunal held:-

“For all practicable purposes the only employee capable of being transferred in relation to the transfer to [ATL] was [Mrs Sinclair] (and she certainly was not transferred).”

However the Tribunal held that:-

“What was taken over here were the legal arrangements in relation to the trainees that had been taken on to BEST’s books. ...... The termination of BEST’s contract and the taking over of the same trainees by [ATL] then meant that [ATL] derived income as a consequence of these trainees being on the placements. ...... In terms of activities, the activities of [ATL] and BEST were for all practicable purposes indistinguishable.  They were doing exactly the same type of work. .... What is relevant in the view of the Tribunal is that [ATL] were carrying on the same activities as BEST in relation to individuals who had been trainees with BEST.  These trainees were clearly identifiable people working for clearly identifiable employers.  They were unquestionably taken on by [ATL] in that the training arrangements entered into by [ATL] were particularly tailored to the overall training arrangements i.e. account was taken of the period of training already served with BEST.  In general all former BEST trainees remained on the same work placements. ...... ATL could not have derived income from the former Best trainees’ placements unless they had taken over these arrangements.”

A little later the Tribunal held that in its view:-

“..... [ATL] had taken over a body of assets enabling them to carry on the activities of the transferor on a regular basis.  These assets were not so much the trainees themselves but the contractual arrangements that went with the trainees, which arrangements only came into place through the efforts of BEST in the first place which remained clearly identifiable thereafter because they were training contracts entered into with BEST with certain identifiable placements which had been sourced by BEST.  Those work placements were capable of being identified before the transfer (although BEST obviously had other activities .....) but they remained separate entities even after the transfer because of the mere fact that they had been all sourced by BEST in the first place which meant they could be identified as the work placements for former BEST trainees.  [Mrs Sinclair] worked on those placements and nothing else and given the Tribunal’s view that there was an identity through the business created by the placements arranged by BEST it follows then that in the Tribunal’s view that [Mrs Sinclair’s] contract of employment should come within the scope of the Transfer Regulations.”

The formal decision of the Tribunal, sent to the parties on 8 September 1999, was unanimous and held that the TUPE regulations applied in relation to Mrs Sinclair’s employment as between BEST and AIE and thereafter as between AIE and ATL.  The case was adjourned to be continued at a further hearing if the parties were unable to agree terms.

8. ATL lodged a Notice of Appeal on 9 December 1999.  AIE lodged a cross-appeal on 6 January 2000.

9. Before us Mr Cockburn appeared for ATL, as he had done below.  His argument has been chiefly directed not to the TUPE regulations but to the terms of Article 1(1) of the Council’s Acquired Rights Directive 77/187/EEC, which stand over and behind the TUPE regulations.  They apply where there is a transfer of an undertaking, business, or part of an undertaking or business, to another employer as a result of a legal transfer or merger.  At the risk of losing some lesser aspects of his argument upon such a compression, he first argues that there was here nothing that could properly be regarded as an undertaking, as a stable economic entity.  The later parts of his argument can be summarised as depending on the applicability of either or both of two cases, Süzen supra and Ledernes Hovedorganisation acting for Rygaard (applicant) -v- Dansk Arbejdsgiverforening, acting for Strø Mølle Akustik A/S [1996] IRLR 51, which we shall call “Rygaard”.  The former case, Süzen, argues Mr Cockburn, makes it plain that if there is a transfer neither of assets nor of a majority of the workforce of the supposed entity then there can be no transfer of that entity.  Here, he says, no assets were transferred and the total workforce engaged upon BEST’s placement work for AIE, namely Mrs Sinclair, was not transferred but dismissed.  Then he adds that even assuming that BEST’s work for AIE could be said to amount to a stable economic entity (which he denied), that entity’s activity was limited to one specific contract, the contract with AIE.  The latter case, Rygaard, asserts Mr Cockburn, shews that where the activity of the supposed entity in question is thus limited then the transfer provisions do not apply. 

10. As for whether there was anything here that could properly have been recognised by the Tribunal as the national fact-finding body as an undertaking, a stable economic entity, the breadth of approach sanctioned by the authorities in the ECJ makes it difficult to identify error of law in particular cases.  The Tribunal plainly saw BEST’s contract with AIE and the arrangements it made with its trainees in connection with its performance as, in aggregate, an undertaking.  It had no particular tangible assets necessary for its operation; it was not held that, for example, it had had to have the premises at Rothesay or any other assets in a balance sheet sense as prerequisites of its existence or operation. It had an identifiable separate income - that which it received from AIE - and, presumably, identifiable outgoings.  It had an employee (only one) as part of its operation but the Schmidt case infra illustrates that the fact that only one employee is within a particular sector does not itself deny the sector the title of “undertaking”. Moreover, whilst it is wrong to confuse an undertaking with the activity it carries on, the undertaking here consisted of more than activity in the sense, at least, of its including an organised body of information.  That consisted at least of the identity of the BEST trainees, of with which employees they had been placed and when and how long their respective training programmes were planned to run.  The Tribunal, immediately after speaking of an “identifiable economic entity” held that “There was in fact a recognisable entity in this case”.  That was a finding that there was an undertaking and we cannot say that it represented an error of law.  Mr Cockburn complains that the Tribunal does not say whether that finding of fact speaks of before or after or both before and after any transfer but in the context we have cited and given the Tribunal’s finding that BEST and AIE “were doing exactly the same type of work” and that ATL had taken over a body of assets we can only read the Tribunal’s conclusion as indicating that there was an identifiable economic entity both before and after any transfer.

11. If it was thus right that there was an “undertaking” then we turn to whether there was a transfer of it. 

12. To take Mr Cockburn’s Rygaard argument first, Rygaard (which does not seem to have been cited to the Tribunal below) is not an authority which readily yields up its principles if, indeed, there any there to be found.  Mr Rygaard worked for a company, Svend Pedersen, which had a contract to do some joinery work on behalf of SAS, a company described as “the awarder of the main building contract”.  At [1996] ICR p. 335 f the report describes how Svend Pedersen wished part of the works to be entrusted to another firm, Strø Mølle, for them to complete them.  Strø Mølle then tendered to SAS for those works.  Then (p. 335 g) Svend Pedersen and Strø Mølle agreed on 30 January 1992 for the take-over by Strø Mølle of the remaining works.  There is no suggestion in the recital of facts by the Advocate-General that SAS were party to that agreement of 30 January 1992.  The facts as recited by the Advocate-General included that Strø Mølle were, under that agreement, to reimburse Svend Pedersen for expenditure, including wages, which Svend Pedersen had already incurred “in regard to the works transferred”.  That tends to suggest that SAS would, on or before completion of the works, pay Strø Mølle its whole remaining contractual liability for the works irrespective of whether part of them had been done by Svend Pedersen or by Strø Mølle.  Two of Svend Pedersen’s apprentices were, under the same agreement, to be transferred to Strø Mølle for a defined period.  There was, it seems, no provision, at any rate in that agreement of 30 January 1992, for Strø Mølle to employ Mr Rygaard.  The Advocate-General mentions no other contract of 30 January 1992 although one might have expected there to have been either another one, between Svend Pedersen and SAS, or a tri-partite one.  However, in the judgment itself the Court mentions no contract of 30 January 1992 between Svend Pedersen and Strø Mølle but rather, at p. 344 d, a contract of that date between SAS and Strø Mølle.  Whether there is some mistake and, if so, whose and whether it is significant is impossible to tell but it is not helpful to find that, in relation to the very dealing being argued as representing or as not amounting to a transfer of undertaking, the Advocate-General and the Court appear to have had in mind different contracts.  The report at [1996] IRLR 51 has the identical discrepancy between the Advocate-General’s version and the Court’s.

13. After that unpromising start the judgment, after referring to Spijkers -v- Gebroeders [1986] ECR 1119 ECJ and Schmidt -v- Spar Und Leihkasse [1994] IRL 302 ECJ said (with our emphasis):-

“The authorities cited above presuppose that the transfer relates to a stable economic entity whose activity is not limited to one specific works contract.”

14. We shall in the first place ignore the word “works” in the phrase “specific works contract”.  Even so, it is not easy to comprehend the meaning of this passage.  Does the reference to the transfer “relating to” a stable economic entity have some content beyond the transfer being “of” such an entity?  What does the word “specific” add to the phrase “one ..... contract”?  Moreover, in what way has the entity’s activity to be so limited; does there have to be some constitutional restriction such as might be found in a company’s Memorandum of Association or in the terms of a corporation’s charter?  That seems unlikely, given that there is no suggestion that Svend Pedersen was in any such way limited to doing works only for SAS or to doing only the kinds of work it was doing for SAS.  Perhaps, therefore, one is simply to look at the nature of the activity which at some time (either the present or at some, and if so what, ascertainable future time) is in fact carried on or, alternatively, is to be carried on by the entity?  But if it had been intended to refer to present activity it would have been more natural to speak of an entity whose activity “consisted of” or “consisted only of” one specific contract.  On any such basis questions would immediately arise; would it make a difference if those running the entity said, credibly, that they hoped or expected to pick up another contract or if they had in fact picked up another one between, say, the application to the national court and the national court hearing the matter?  As a further possibility, has the limitation to be contractual or to be on capability grounds?  If an undertaking has, say, office staff, cleaners, or a canteen staff which it subcontracts out to other bodies to do their office, cleaning or canteen works for them in a case where each such sector is both part of the overall undertaking and yet capable of being a separate transferable entity, the case would surely be likely to be that the separate sectors would, neither on contractual nor on capability grounds, be limited to performing the one specific contract on which it was for the time being engaged.  Nor was there, in Rygaard, any finding, as we have mentioned, that Svend Petersen was bound in contract to work only for SAS or only to do work of the kind it was doing for SAS nor, in point of capability, any finding that such work was all it could do or could hope to do.

15. 
It can, we fear, readily be seen that the Rygaard dictum, were it of broad application, would give rise to many doubts and difficulties.

16. It might be thought, however, that such difficulties and doubts could be resolved by a study of the two authorities, Spijkers and Schmidt, from which the Court in Rygaard claimed to derive the proposition it was asserting.  Unfortunately a study of those cases only deepens the doubts.  Thus in Schmidt the undertaking or business taken to have been capable of falling within the directive and of having been transferred was nothing other than Frau Schmidt and the tasks assigned to her as the only cleaner at the bank’s premises at Wacken.  There was not even mention of a broom, duster or vacuum cleaner being transferred with her.  If she was thus to be regarded as a stable economic entity (or even, in the light of later cases, as a sufficiently structured and autonomous economic entity) that entity would surely (if all that is required is a look at the activity for the time being carried on) have been engaged only upon the cleaning of the bank’s branch at Wacken and that, in turn, would surely have been done (depending, perhaps, upon the meaning of the word “specific”) under only one “specific” contract, Frau Schmidt’s contract of employment by the bank.  If, instead of looking merely at activity for the time being carried on, one was required to look to future or possible activity, then surely no-one would have taken the view that Frau Schmidt could in the future never do or be assigned anything but that one cleaning job.  It is difficult to see, therefore, how the Rygaard dictum, whatever it may mean, can be based on Schmidt.  Schmidt certainly provides no reason why a broader meaning than is unavoidable should be given to the dictum.

17. So far as concerns Spijkers, there is no express consideration within it of a single-contract undertaking.  There is emphasis upon the purpose of the directive being “to provide for the protection of employees in the event of a change of employer, in particular to ensure that their rights are safeguarded”.  That emphasis would, if anything, be contrary to any exclusion from that protection of those engaged in single-contract undertakings.  Next there was emphasis upon the decisive criterion being whether the business in question retained its identity and the importance of seeing whether the operation of the business was actually continued or revived by the new employer, with the same or similar activities.  It is not possible to see that either of those factors automatically excludes all single-contract undertakings.  Finally Spijkers emphasises that there is a host of single features which cannot be considered in isolation, a point which surely would preclude a business being ruled out of possibly having been transferred within the meaning of the Directive on the sole ground that it was a single contract business.  

18. Both Spijkers and Schmidt, together with the doubts as to the dictum’s meaning which we have already raised, thus suggest, at lowest, that there is no good reason to give an extended meaning to the proposition in Rygaard which we are examining.  It is not open to us to say that Rygaard is wrong but we can and do say that there is no good reason to extend it beyond whatever a literal, even pedantic, reading of it requires.

19. As to that, we revert to the dictum’s reference to “one specific works contract”. Presumably the express addition of the word “works” was intended to add meaning to what otherwise would have been a reference to “one specific contract”.  If that is right, then the word can only restrict the meaning intended and, in context, where the Court had frequently used the word “works” to refer to the activity - building works - of the kind there being examined, the reference to “specific works contracts” can only be to specific contracts of that  type of activity.  Indeed, building works were specifically referred to in the very next sentence in Rygaard.  Moreover Süzen -v- Zehnacker [1997] ICR 662, which we will later turn to in more detail, itself provides reason for not extending Rygaard by way of omitting the word “works” from the dictum we are examining.  Given, as we have explained, that there is no reason to give Rygaard an extended meaning, the proposition we have cited from it must thus be taken to be restricted to single specific contracts for building works.  Thus restricted the proposition cannot assist the Appellant in this case.

20. In another main part of his argument Mr Cockburn makes a powerful reference to Süzen -v- Zehnacker supra and also at [1997] IRLR 255 ECJ.  Frau Süzen was employed along with seven colleagues by Zehnacker, which had a contract to clean a private church secondary school.  She and they were employed to be cleaners at that school.  Zehnacker lost the contract for the cleaning of the school and gave Frau Süzen and all her seven colleagues notice.  Although she was given notice on 15 February 1994 for a termination as at 30 June 1994, it was, it seems, arguable in the national court, depending on whether or not there had been a transfer of an undertaking within the meaning of the Directive, that the notice was either too short or was ineffective; perhaps it was that the notice should have been given by the incoming new contractors, Lefarth, which intervened in the case in Zehnacker’s support.

21. It is notable, if the undertaking or business the transfer of which was being considered in Süzen was, as it may well have been, only the sector of Zehnacker’s activity that consisted of the cleaning and the organisation of the cleaning of the school in question, that, so far as can be seen, was an entity, if at all, the activity of which, in terms of the job for the time being actually being done, was limited to one specific contract.  If the dictum in Rygaard were to be given the wide meaning for which Mr Cockburn has to contend, the Court in Süzen need have said no more than that the case was already regulated by an existing authority, Rygaard.  In contrast, the Court in Süzen did not do that and when, in Süzen, the Court came to mention Rygaard, it was careful to include the passage in Rygaard which refer to entities limited to performing one specific works contract.  

22. However, the position is that, if we can safely rely on Süzen, it does provide Mr Cockburn with a powerful argument that in relation to a part of an undertaking which is in issue as having been or not been transferred, the case is that where neither significant assets nor a major part of the workforce are transferred there can be no relevant transfer.

23. But can we still safely rely upon Süzen to that end?  Different constitutions of the Court of Appeal in England have put very differing emphases on Süzen.  In Betts -v- Brintel Helicopters Ltd [1997] ICR 792 Kennedy LJ, with whom Auld LJ and Sir Roger Parker agreed, said at p. 807:-
“I accept that the decision in Süzen .... does represent a shift of emphasis, or at least a clarification of the law, and that some of the reasoning of earlier decisions, if not the decisions themselves, may have to be reconsidered.”

Betts -v- Brintel Helicopters Ltd applied Süzen.

24. In the later case of ECM (Vehicle Delivery Service) Ltd -v- Cox [1999] IRLR 559, Mummery LJ, with whom Laws and Henry LJJ agreed, said:-

“The Employment Tribunal applied the correct test, as laid down by the European Court in Spijkers and followed in other cases, such as Schmidt [1994] IRLR 302.  Although the Süzen decision has been described as involving a shift of emphasis or a clarification of the law, nothing was said in Süzen which casts doubt on the correctness of the interpretation of the Directive in the earlier decisions cited to and applied by the Employment Tribunal in the extended reasons.”

A little later Mummery LJ continued:-

“ECM’s case has to be that Süzen makes all the difference.  It does not in this case.  The importance of Süzen had, I think, been overstated.  The ruling in Süzen should be seen in its proper context. 

(1) The Court of Justice has not overruled its previous interpretative rulings in cases such as Spijkers and Schmidt.  This is clear not only from the citation of those cases in the judgment in Süzen but also from their continued prominence in the reasoning of the Court of Justice in its post-Süzen decision in Sánchez  Hildalgo [1999] IRLR 136.

(2) It is still the case that it is for the national court to make the “necessary factual appraisal” in order to decide whether there is a transfer in the light of the criteria laid down by the Court of Justice.

(3) It is still the case that those criteria involve consideration of “all the facts characterising the transaction in question,” as identified in Spijkers at paragraph 13 of the judgment of the Court of Justice, in order to determine whether the undertaking has continued and retained its identity in different hands.”

In ECM there was held to be a transfer of an undertaking or business, a discrete entity consisting of the benefit of a particular single contract and the activities which surrounded it.   Interestingly, Rygaard was not even cited - see [1999] ICR at p. 1163.  There had been no significant assets nor any members of the workforce transferred.  

25. Taken together the English and European authorities in this area now convey a message which, for its breadth of possible interpretation, would be the envy of even the Delphic Oracle.  But that, as we have mentioned in relation to whether or not there was an “undertaking” makes it especially difficult for anyone to urge, as Mr Cockburn does, that there has been error of law on the part of the Tribunal.  If, as we must, we follow the more recent of the Court of Appeal cases, a case, ECM, which had expressly considered the earlier one, we cannot say that Süzen must be taken to have overruled earlier ECJ decisions.  We must therefore approach the Tribunal’s decision on the basis that one cannot say, simply by reason of neither significant assets nor the majority of the relevant workforce being transferred, that there necessarily cannot have been a transfer of an undertaking.

26. As for the workforce in the case at hand, plainly none was transferred.

27. 
As for the assets, whilst no tangible assets or, indeed, anything conventionally regarded as an asset in balance sheet terms was transferred from BEST to either ATL or AIE, ATL were given information as to the erstwhile BEST trainees by AIE and also by the Employment Service, the latter disclosing the information only because AIE had told the Service that ATL were taking over the BEST contract.  “What was taken over here” held the Tribunal, “were the legal arrangements in relation to the trainees that had been taken on to BEST’s books.”  That information so given to ATL was a body of information as to individual’s training contracts, information built up by BEST in the course of its business, it being, in practical terms, a part of its performance of the contract which it had had with AIE.  Presumably a replica of BEST’s information on such subjects had come to AIE’s or the Employment Services’ hands by reason of BEST needing to make returns to either or both of them.  The training contracts in question arranged with BEST were identifiable as such both before and after the work was done for AIE by ATL.  Without that information thus given - namely the identity of trainees, the local employers involved as recipients of the trainees, the length of each individual training programme and its start date and proposed expiry date - ATL, so held the Tribunal, could not take-over the trainees.  As Miss Fraser neatly put it on behalf of Mrs Sinclair, ATL did not have to start with a blank-sheet; it acquired something of the nature of a going concern and, so far as the work in relation to erstwhile BEST trainees was concerned, the activities of ATL were then indistinguishable from the earlier activities of BEST. Schmidt supra at paragraph 16 suggests that a transfer of assets is not an inevitably required component of a transfer of an undertaking within Article 1(1) of the Directive.  If, as ECM supra says, Schmidt has not been overruled, then the absence of the transfer of any assets would not, of itself, deny the possibility of there having been a transfer of an undertaking within the Directive.  However, even if a transfer of assets were, following Süzen, to be a required component, here, in our view, there was, in the broad sense appropriate to consideration of this subject, a transfer of a significant intangible asset namely a convenient aggregation of relevant business information, information relating to and used in BEST’s Argyll placements business and which (although not transferred by BEST itself) was intended to be and was used thereafter by ATL in its activity in performance of the contract for that same area which it agreed with AIE as part of a deal intended by AIE to be of the nature of a transfer.  The Tribunal, rightly in our view, had in mind a broad meaning of “assets” and was entitled to hold that ATL took over a “body of assets enabling them to carry on the activities of the transferor on a regular basis.  These assets were not so much the trainees themselves but the contractual arrangements that went with the trainees, which arrangements only came into place through the efforts of BEST..... [and] which remained clearly identifiable thereafter ....…”

28. Schmidt supra - if not overruled - see ECM - stands for the proposition that the decisive criterion for establishing whether there is a transfer for the purposes of the Directive is whether the business in question retains its identity and that that is indicated, inter alia, by the actual continuation or resumption by the (putative) employer of the same or similar activities.  On that basis the Tribunal’s findings of fact justify their holding that there was such a dealing that the Transfer Regulations applied.  Moreover, the absence of any direct contractual relationship between transferor or transferee does not deny the transaction the characteristic of being a transfer - see Sanchez Hidalgo -v- Asociacion de Servicios Aser [199] IRLR 136 at paragraph 23, which is also authority for the proposition that a transfer may take place in stages (as, if there was here a transfer, this one did).

29. All the authorities testify, as Miss Fraser asserts, that it is the national court which is to be entrusted with “the necessary factual appraisal” as to whether there has or has not been a transfer of an undertaking within the meaning of the Directive.  Schmidt, if not overruled - see ECM - reminds us that one of the objects of the directive is to protect employees in the event of a change of employer and in particular to ensure that their rights are safeguarded.  It is a reminder that can only support the Tribunal’s conclusion.  If and so far as the Tribunal’s decision held that there had been a transfer of an undertaking both within the meaning of the Directive and the meaning of the TUPE Regulations as between BEST and ATL, we would see no error of law in the Tribunal’s conclusion.

30. However, the Tribunal held that there had first been a transfer of an undertaking as between BEST and AIE.  Mr Tudhope appeared before us for AIE to argue that if there was any transfer of an undertaking at all in this matter it could only have been as between BEST and ATL.  Mr Cockburn did not greatly press an argument that before any transfer (which he denied) from BEST to ATL there had been some transfer between BEST and AIE.  It is not entirely clear how the Tribunal came to its view that there had first been a transfer from BEST to AIE.  The decision records that:-

“Mr Tudhope for [AIE] constantly stressed that his clients at no time had carried out training functions but his point that if there was a transfer then that would transmit to [ATL] was a point well made and indeed was not effectively challenged by [ATL].”

In the case at hand AIE was not an employer before or after any transfer of anyone doing work of the kind done by Mrs Sinclair.   It did not itself directly carry on a business of any relevance but rather was the person who stipulated what the business was to be and it was then the  paymaster and the beneficiary of the business being carried on for it under contract.   Its position in this case is much the same as the position of the private church secondary school in Süzen, of VAG Ltd in ECM supra or of Shell (UK)  in Betts -v- Brintel Helicopters Ltd [1997] IRLR 361 none of whom was a recipient of a transferred undertaking.  Mr Tudhope accepts that the question of whether there was first a transfer to AIE and then a transfer to ATL or whether, instead, the transfer was direct to ATL is, on the facts of this case, largely academic.  However, his clients would prefer not to have to be involved in any further hearing of this matter.  There was no finding of any material activity on the part of AIE in the short interval between BEST losing the AIE contract and ATL acquiring it and in any event such interval as there was was only by reason of a mistake.  There was no question of any relevant activity on BEST’s part having been continued or resumed by AIE.  In the circumstances we do regard as an error of law the Tribunal’s conclusion that there had been a transfer of an undertaking for present purposes to AIE.  It seems to us appropriate therefore that AIE should be dismissed from any further hearings and, to the extent that AIE’s cross-appeal asserts that the correct approach would have been for the Tribunal to hold that there was a transfer directly from BEST to ATL, we allow the cross-appeal.

31. It may be argued that if we thus knock out the transfer from BEST to AIE we are left with no transfer at all as a finding of fact as the tribunal, whilst holding there to be transfers to AIE and then on from AIE to ATL, never expressly held there to have been a transfer direct to ATL.  However, the argument below and before us has plainly included consideration of a possible transfer direct from BEST to ATL and, were we to remit to the Tribunal the question of whether, assuming there was no transfer to AIE, there had been a transfer direct to ATL, the question, on the approach (correctly) adopted by the Tribunal and on the facts it found, could admit of only an affirmative answer by the Tribunal.  It thus becomes practical to take the Tribunal’s decision to include an alternative one that, if not by way of AIE, there was a transfer direct to ATL.

32. To revert to the main argument as between Mrs Sinclair and ATL, we have mentioned  that it is for the national court to make the necessary factual appraisal.  That was done here and for the reasons we have given we have been unable to discern any error of law in that alternative conclusion of the Tribunal, namely of a transfer of an undertaking as between BEST and ATL.  Accordingly we must dismiss ATL’s appeal.  The final position is therefore that the case is continued to a date to be fixed for there to be a hearing on quantification if parties are unable to agree terms but, consistent with our judgment, that AIE should no longer be a party to those further proceedings.
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