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LORD JOHNSTON:

1. In this appeal the appellants challenge a finding of the Employment Tribunal (Chairman sitting alone) that the respondent employee was entitled to bring a claim for unfair dismissal from his employment with the appellants, by reason of the fact that his relevant period of employment embraced a term of service with a previous employer at Lenzie Hospital.

2. The background to the matter is that the respondent was employed by the previous employer (“the transferor”) who lost the contract for provision of cleaning services to the present appellants (“the transferee”).  The respondent ceased working with the transferor on 31 March 1998 and on 1 April commenced employment with the transferee.  The issue then turns entirely as to whether or not that change of employment constitutes or reflects a relevant transfer within the meaning of the Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE) 

3. The parties did not dispute the general law to be applied, albeit it was also agreed that it would reflect some confusion.  It is most usefully summarised in the recent Court of Appeal decision ECM (Vehicle Delivery Service) Ltd v Cox & Ors [1999] IRLR 559 under reference to the cases referred to therein.

4. Against that background the decision of the Tribunal is as follows:-

“Between the hearing of the arguments in this case and the writing of the decision I had sight of the Court of Appeal decision in the case of ECM –v- Cox which is to be found in [1999] IRLR 559, which upholds the decision of the Employment Appeal Tribunal on this point. In that case the Court of Appeal considered the Suzen case and the other relevant authorities and concluded that the importance of the Suzen case has been overstated in subsequent decisions, and also concluded that the failure of the transferee to appoint any of the former employees of the transferor did not point conclusively against the transfer, and that the reason why the employees of the transferor were not appointed by the transferee is not a relevant circumstance.  In that case, as in the case before me, a contract had been lost by one contractor to another contractor.  As in the present case there was no direct contact between the transferor and the transferee.  The transferee refused to take on any of the employees of the transferor but the tribunal in that case held that there was an economic entity, as distinct from a mere activity, where the employees concerned are dedicated to a particular contract and their continued employment is contingent upon the continued existence of the service contract.  In reaching its decision the tribunal had also taken into account the fact that the main reason for the transferee’s refusing to take on any of the transferor’s employees was in order to prevent the Transfer of Undertakings Regulations applying.  Both the Employment Appeal Tribunal and the Court of Appeal held that the Tribunal had been entitled to taken into account as a relevant circumstance the reason for failing to transfer the employees.

I find it impossible to distinguish the material facts of this case from the facts in the ECM case.  It seems to me clear that the portering operation at Lenzie was a stand-alone operation.  The two employees who carried out the work were dependent on that entity continuing to exist for their future employment.  It continued in exactly the same way after the contract was taken over by the respondents.  It was clear that the only reason why the applicant was not directly transferred and was given the contract stating that his employment was new employment was in order to prevent the Transfer of Undertakings Regulations applying.  The wishes of the applicant in the matter seemed to me to be irrelevant to the issue which I have to decide.  I therefore reached the conclusion that there was a transfer of an undertaking and that the applicant did have continuous service from the start of his employment with his previous employer.

The other issue which gave me some concern was the fact that the applicant had been paid a redundancy payment by his previous employers.  Having considered the position I am satisfied that Section 214 of the Employment Rights Act 1996 provides that payment of a redundancy payment interrupts continuity of employment for the purpose of the statutory redundancy scheme but not otherwise, and so that does not affect the decision in this case.”

5. Mr Scoullar, who appeared for the appellants, submitted under reference to the general law that there were no factors present in this particular transfer which would make it a relevant transfer within the meaning of the regulations on the basis of there existing a discrete economic entity which was the subject of the transfer.  It was, he said simply, a new contractor replacing an old contractor.  The only continuing feature was the nature of the activity itself, namely cleaning services, and that was not sufficient to constitute or identify a discrete economic unit capable of being transferred.

6. Mr Watson, on behalf of the respondents, essentially submitted the issue was one of fact and it could not be shown that the Tribunal had misdirected itself in its application of the law to the facts that had been found to apply.

7. In this respect we will adopt what was said by this Tribunal in OCS Cleaning Scotland Ltd v (1) Philip Rudden & Ors (2) Olscot Ltd [1999] EAT/290/99 (Unreported), where the President says at paragraph 15 as follows:-

“There is no doubt that the position in law in relation to transfers of undertakings is in a mess. The Süzen decision appears to conflict with the decision which the court had given earlier in the case of Schmidt yet it is asserted in the latter case that the former was still good law.  In subsequent decisions of the court there is simply reference made to various paragraphs in their previous decisions and it would appear that there is going to be no more guidance from the European Court of Justice on the difficult question as to in what circumstances an economic entity retains its identity.  That question is of particular importance and difficulty in a labour intensive business such as contract cleaning.  Employment Tribunals are required to apply their minds to these questions.  It is the President’s view that where they have sought to apply the law as best they can, unless there has been an obvious misdirection the decision which they arrive at should be supported by the Employment Appeal Tribunal.  This is such a case.  We are unanimously of the view that this was a decision which the Employment Tribunal were entitled to arrive at.”

8. We will observe, following those observations, that the issue of whether or not in a particular situation a discrete economic unit exists before and after the transfer, is frequently capable of more than one conclusion which is all the more reason why, particularly in relation to transfer of contract of services, which is essentially a people activity, the decision of the fact-finding Tribunal should be preserved unless there is a patent error of law.  We can find none in the present case and in these circumstances will  support the conclusions of the Tribunal for the reasons it gives.

9. One further point arose however.  At the end of his employment with the transferor, the respondent received a payment which has been categorised as a redundancy payment from the transferor.  The question therefore is whether or not this interrupted the period of employment so as to cause it to be running with the present appellants only from 1 April 1998.  At first blush a redundancy payment can only be obtained upon termination of employment but Mr Watson argued that there has to be a dismissal which was not self-evident in the present case.  In any event, he submitted that there was no evidence to justify the conclusion that this payment should be regarded as a redundancy payment rather than a voluntary severance payment and in this respect he referred us to Lassman & Others v Secretary of State for Trade and Industry & Anor [1999] ICR 416.
10. We consider that in the present case, we should take this matter no further inasmuch as it does not appear to have been properly argued below but also because upon the evidence or lack of it, it is not possible properly to categorise the nature of the payment made.  For the purposes therefore of continuity of employment, given that we consider that there was a TUPE transfer, the relevant test is satisfied in terms of the period of service to allow this case to proceed to a full hearing.

11. In these circumstances this appeal is refused.
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