
Appeal No. EAT/120/00


EMPLOYMENT APPEAL TRIBUNAL

52 MELVILLE STREET, EDINBURGH EH3 7HF

AT THE TRIBUNAL

ON 7 JUNE 2000


Before


THE HONOURABLE LORD JOHNSTON

DR A H BRIDGE


MR R P THOMSON


BALFOUR BEATTY CONSTRUCTION LTD



APPELLANTS

ROBERT BAIRD







RESPONDENT



Transcript of Proceedings


JUDGMENT


APPEARANCES
For the Appellants
Mr P Grant-Hutchison, Advocate Instructed by-

Messrs Tods Murray WS

Solicitors

66 Queen Street

EDINBURGH   EH2 4NE



For the Respondent
Mr B Murphy, Solicitor

Of -

Messrs A C White

Solicitors

23 Wellington Square

AYR   KA7 1HG

LORD JOHNSTON:

1. This is an appeal at the instance of the employer against a decision of the Employment Tribunal that the respondent employee had been unfairly dismissed.

2. The Tribunal make a number of findings in fact which can be summarised to the effect that the respondent, who had worked for a considerable time with the appellants in the west of Scotland, was asked by them to work in Edinburgh for a limited period of time on a joint venture involving the construction of the new Edinburgh Royal Infirmary.  He thus agreed so to do towards the end of 1998 and worked in Edinburgh until April 1999.  At that time he was told that the present undertaking was coming to an end, that work was scarce, his employers were trying to find a vacancy for him but in the event of none being found they would require him to be made redundant.  The Tribunal conclude that the employer adequately consulted with him and that they had attempted to find an alternative location for him.  

3. Against that background the decision of the Tribunal is as follows:-

“The case of Williams-v- Compair Maxam Ltd (1982) IRLR 83 EAT is authority for the proposition that it is not enough for an employer to show that it was reasonable to dismiss an employee; it must be shown that the employer acted reasonably in treating redundancy as a sufficient reason for dismissing the particular employee.  In the instant case the respondents demonstrated to us that there was a redundancy situation and that employees had to be dismissed.  However, there was no evidence that the steps they took in choosing the applicant were reasonable.  If it were necessary to declare a general foreman redundant then it was for the respondents to show that their selection of that particular general foreman from their workforce was fair and they demonstrated nothing of the kind to us.

The respondents probably showed that the applicant and the other general foreman employed in the joint venture were obviously the two to be chosen from that contract.  However the obligation of the respondents was not as narrow as that.  There was an obligation upon them to select the candidates for redundancy from their workforce as a whole and not just from those engaged in the joint venture at Edinburgh Royal Infirmary.  They failed to do this.  They looked only at those three foremen of the applicant’s grade employed at the joint venture and selected the applicant and one other for redundancy.  That in our view was far from enough.”

4. Mr Grant-Hutchison, who appeared for the appellants, argued firstly that the Tribunal had misdirected themselves in relation to the passage we have just quoted by apparently imposing an onus on the employer to prove that they had acted reasonably in treating redundancy as a sufficient reason for dismissal.  That this was no longer the law was to be found well summarised in Langston v Cranfield University [1998] IRLR 172.  He further went on to submit that having regard to the terms of section 139(1)(b) of the Employment Rights Act 1996, the definition of redundancy was met by reason of the fact that work of a particular kind at the place where the employee was employed had ceased, i.e. at Edinburgh Royal Infirmary.  Reference was made to High Table Ltd v Horst and Ors [1997] IRLR 513 and Bass Leisure Ltd v Thomas [1994] IRLR 104.  Mr Grant-Hutchison did however accept in this context that there was no mobility clause in the employee’s contract.

5. The crux of his submissions was that the Tribunal had misdirected themselves by concentrating on the issue of a pool.  They should have confined themselves to the fact that the work had ceased at the Royal Infirmary and, therefore, the redundancy in the absence of the opportunity to relocate being accepted was inevitable and thus should be categorised as reasonable.

6. Mr Murphy, who appeared for the respondent, accepted the general law but submitted that, properly understood, the Tribunal had merely followed the line of Langston inasmuch that there had to be evidence upon which it could base its decision that the three-pronged test laid down in that case was satisfied and that if the employer chose not to lead evidence then the Tribunal had no alternative but to reach a conclusion adverse to him.  It was not a question of onus but more a question of sufficiency of evidence.  Mr Murphy went on to suggest, that properly understood, what the Tribunal had held was that the employer had not demonstrated that they examined a pool wider than merely the contract at the Royal Infirmary in the selection process and should at least have looked at the west of Scotland area which was properly to be regarded, given his working history, as the respondent’s working place.  The evidence being totally silent on that issue he submitted that it was reasonable for the Tribunal to have concluded that section 98(4) had not been satisfied.  That being the relevant statutory test imposed upon an Employment Tribunal in the context of this type of case.

7. The Tribunal’s decision is not happily worded and on the face of it could well support Mr Grant-Hutchison’s proposition that they were imposing an onus upon the employer but having considered the matter with some care, we are of the view that is not the case.  We are prepared to accept Mr Murphy’s submission that what the Tribunal in fact was doing was pointing to the absence of evidence which would justify the selection process in this case as being categorised as reasonable and therefore concluded in such an absence that it could not find section 98(4) satisfied, notwithstanding it makes no reference to it.  While it is always difficult to determine what a pool for selection for redundancy ought to be in a multi-national company with many contracts being operated at the same time at different sites, all of which are probably on a temporary basis, in the present case, however, we do not think it appropriate to restrict the pool merely to the people who were working temporarily at Edinburgh and, at the very least, some effort should have been made by the employer to ascertain whether or not other persons of the same grade as the respondent working in the west of Scotland who were better qualified, in the sense of less experience and qualifications compared with the respondent, to be made redundant.  We therefore support the Tribunal’s view as we understand it to be expressed, that in the absence of such evidence they cannot be satisfied that the selection process in terms of trawling the appropriate pool had been properly carried out.

8. In these circumstances we will sustain the Tribunal’s decision and refuse this appeal.

9. The case is remitted back to the same Tribunal to consider the questions of remedy.
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