Appeal No. UKEAT/0016/11/SM
EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 16 June 2011

   Judgment handed down on 5 October 2011
Before
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
MR D BLEIMAN
MRS R CHAPMAN

MS J CORDELL
APPELLANT

FOREIGN AND COMMONWEALTH OFFICE
RESPONDENT

Transcript of Proceedings

JUDGMENT


APPEARANCES
	For the Appellant
	MR PAUL EPSTEIN

(One of Her Majesty’s Counsel)

MR JASON GALBRAITH-MARTEN (of Counsel)
Instructed by:

Leigh Day & Co.

Priory House
25 St John’s Street

London
EC1M  4LB



	For the Respondent
	MR JOHN-PAUL WAITE
(of Counsel)

Instructed by:

The Treasury Solicitor
One Kemble Street
London

WC2B 4TS


SUMMARY
DISABILITY DISCRIMINATION – Reasonable Adjustments
Appellant, who is deaf, employed by the Foreign and Commonwealth Office – FCO declines to post her to Kazakhstan because of the problems, and in particular the cost (about £230,000 p.a.), of providing English-speaking lipspeaker support – Brings claims of direct discrimination under section 3A (5) of the Disability Discrimination Act 1995 and discrimination by way of failure to make reasonable adjustments under section 3A (2) – In relation to both ways of putting the claim the Appellant relies in particular on the fact that the FCO would have to pay commensurate sums by way of Continuity of Education Allowance to staff with a large number of school-age children – Claims dismissed by Tribunal
Held, dismissing appeal:

(1)
As regards the claim of direct discrimination, the reason for the Appellant’s non-appointment was not her disability as such but the cost of the adjustments which it necessitated ​– The material circumstances of staff benefiting under the CEA policy were different.

(2)
The Tribunal had made no error of law in its decision that it was not reasonable to expect the FCO to incur the costs of providing English-speaking lipspeaker support in Kazakhstan – Observations on the nature of the exercise required in assessing reasonableness for the purpose of section 4A of the Act.
THE HONOURABLE MR JUSTICE UNDERHILL (PRESIDENT)
INTRODUCTION

1. The Appellant is profoundly deaf.  In October 2001, when she was in her early thirties, she entered the Foreign and Commonwealth Office (“FCO”) by open competition.  Her first two postings were in London, but in January 2006 she was posted to Warsaw as a First Secretary, to lead the political/military press and communications team.  Both in London and in Warsaw she was provided by the FCO with the support of professional “lipspeakers”.  Her posting to Warsaw was a success.  Her appraisal as at March 2009 described her performance as “consistently strong”.   She is evidently very able.  On 9 October 2009 she was invited by the ambassador-designate to Kazakhstan and Kyrgyzstan, David Moran, to be Deputy Head of Mission in Astana.  She accepted.  The offer was, however, subject to formal procedures, which included an assessment of whether and at what cost arrangements could be made to accommodate her disability.  The eventual decision was that the appointment could not proceed.

2. The Appellant brought proceedings in the Employment Tribunal claiming that the decision not to appoint her constituted discrimination by the FCO under the Disability Discrimination Act 1995.  The case was heard by a Tribunal sitting at London Central, chaired by Employment Judge Charlton, on 5 October 2010.  By a Judgment with Reasons sent to the parties on 22 October her claim was dismissed.

3. The Appellant has appealed to this Tribunal.  She has been represented before us by Mr Paul Epstein QC, leading Mr Jason Galbraith-Marten, and the FCO has been represented by Mr John-Paul Waite of counsel.  Mr Galbraith-Marten and Mr Waite appeared in the Employment Tribunal but Mr Epstein did not. 

THE FACTS

4. The Tribunal’s Reasons contain a clear and careful account of the internal processes followed in the FCO in reaching the decision under appeal.  For present purposes, however, we can set out the relevant material fairly briefly. 

5. The FCO has had since March 2009 a formal “Reasonable Adjustment Policy” (“the Policy”) prescribing the approach to be taken in deciding what measures should be taken to accommodate disabled staff.  The effect of the Policy is helpfully summarised in paras 4.5–4.6 of the Reasons as follows:

“4.5 … [The Policy] makes clear that the FCO will always endeavour to make reasonable adjustments in order to enable disabled officers to work productively but that there may be circumstances where it may not be reasonable to make an adjustment.  It lists the matters which will be taken into account, namely –
(i) the extent to which the adjustment would reduce or eliminate the disadvantage to the employee;
(ii) the extent to which it is practicable to make the adjustment;

(iii) the financial and other costs to be incurred in making the adjustment and the extent to which this would disrupt other activities;

(iv) the significance of the impact on the FCO’s disability budget and other resources;

(v) health and safety risks to the disabled person and other staff, and

(vi) the value of the employee’s experience and expertise. 

4.6   What are referred to in the policy as ‘costly adjustments’ are subject to a specific procedure for assessing reasonableness under the criteria.  The proforma to be completed under the procedure, shown at Annex C to the policy, makes it clear that anything costing over £10,000 falls within that definition.  The procedure set out in the policy involves – 

(i) the Disability Policy and support team at FCO in consultation with various relevant advisers completing a proforma in the form of Annex C evaluating the adjustment against the criteria set out;
(ii) the team making a recommendation on the evidence as to whether the adjustment is reasonable;
(iii) the disabled officer being given the opportunity to comment on the recommendation by the HR Director;
(iv) a decision on the recommendation by the HR Director;

(v) recourse to the grievance procedures or reconsideration in the event of a change in the circumstances or new information.”

6. The Policy had not been introduced at the time that the Appellant was posted to Warsaw, and the arrangements put in place there were not subject to any formal assessment.  She had the services of a lipspeaker (and on occasions two lipspeakers) between 8 a.m. and 8 p.m. whenever she was working.  The lipspeakers commuted on a fortnightly basis from the U.K. and were accommodated in an embassy flat. They worked two-weekly shifts.  There was initially a panel of six, but three dropped out for a variety of reasons.  The average annual cost amounted to some £146,000.  Evidence was given to the Tribunal that if the Policy had been in place in 2006 these arrangements would probably not have been approved.  There is no express finding about the cost of lipspeaker support in London, but it can be inferred from para. 7.2 of the Reasons (see para. 28 below) that it was of the order of £60,000-£70,000 p.a.
7. The Tribunal also noted that under the Policy the assessment of reasonable adjustments is only carried out after an offer of a particular post has been made, in order to remove the risk (or perceived risk) that the need to make adjustments could count against candidates.  It observed at para 4.8 of the Reasons:

“We recognise and accept the reasons for this approach, but considering the question of adjustments once a posting has been offered and accepted carries the disadvantage of seeming to snatch away a position gained on merit, even when, as here, the candidate is aware of the conditional nature of the offer.”

We, like the Tribunal, acknowledge the difficult balance that falls to be made here, and we do not think that the FCO can be criticised for proceeding in the way that it does: transparency inevitably carries its own price.  In any event, in accordance with that approach, it was only after Mr Moran’s offer to the Appellant that an assessment was carried out of the cost of providing lipspeaker support, and other necessary adjustments, for the proposed posting to Astana.  The assessment was carried out by the disability team within the Human Resources department at the FCO, and primarily by a Ms Tracy Gallagher.  

8. After discussions with the Appellant and making enquiries with various outside bodies, Ms Gallagher on 19 October 2009 produced a draft recommendation.  She proceeded on the basis that the Appellant would need full-time lipspeaker support by a team of up to six, working, as in Warsaw, on two-weekly shifts.  No attempt had at that stage been made to find out whether there were in fact any, or so many, available lipspeakers who would be willing to work in this way: Astana would generally be regarded as a less attractive venue than Warsaw.  The cost of such provision, set out in Annex C of the draft recommendation, was assessed at £308,691 p.a.  It was assessed that there would be one-off costs of various kinds amounting to £63,625.  Adding a 10% contingency, the total cost over the three-year period for which it was anticipated that the posting would last came to £1,049,079.  Ms Gallagher’s recommendation on that basis was that the adjustments should not be agreed, principally on the grounds of cost but also because she was doubtful whether continuity of lipspeaker support could be guaranteed.
9. The Appellant produced a detailed response, including challenges to Ms Gallagher’s costings.  She believed that lipspeakers could be engaged on the basis of four-week shifts, which (because only half the number of flights would be required) would reduce the cost to £201,588 p.a.  There was a further meeting with the Appellant and Mr Moran and a further exchange of memoranda.  One point which emerged was that Mr Moran would be content for the posting to be limited to two years.
10. A final version of the recommendation, incorporating but not accepting the Appellant’s comments, was sent to the Director of HR, Ms Susan Lejeune.  Annex C showed a cost for the (now) two-year period of £606,397, being annual costs for the provision of lipspeaker support amounting to £292,652 plus £21,093 in respect of one-off costs.  The Tribunal recorded Ms Lejeune’s decision at para 4.24 of the Reasons as follows:
“… After carefully considering the matters set out in the RA policy she came to the conclusion that the adjustments were not reasonable. She took the view that even on Ms Cordell’s own analysis, which she regarded as optimistic, the cost over two years would amount to £460,000 without any contingency being allowed for.  She took the view that there were alternative equally challenging roles which Ms Cordell could apply for, albeit not the one she had chosen, and that she would not be prevented from progressing her career. Besides cost she shared the concerns expressed in Annex C as to whether the appropriate level of lipspeaker support could be provided in Astana … .”

She wrote to the Appellant on 7 December 2009 notifying her of her decision.  
11. There was further correspondence following Ms Lejeune’s decision, and in due course the Appellant raised a formal grievance, which was not upheld.  The details are immaterial for the purposes of this appeal.  The Appellant remains in the FCO, but she understandably feels that her career has received a substantial setback, since it is unclear what overseas postings will be available to her if the FCO is unwilling to fund lipspeaker support at the necessary level.  It had been her ambition, not unreasonably given her undoubted abilities, to become in due course an ambassador; but she now believes that that ambition has been jeopardised.  It is fair to say that the Tribunal was not satisfied that she would not be able to serve overseas again or that her career had been irrevocably blighted; but it is not difficult to understand how worrying and distressing the episode has been for the Appellant or her continuing concerns about her future.
  
12. In her evidence and submissions before the Tribunal the Appellant challenged the costings in Ms Gallagher’s final recommendation and indeed advanced figures somewhat below those that she had herself suggested at the time.  The Tribunal did not regard those costings as realistic.  It said, at para. 4.23:

“We are of the view, having considered the counter-arguments in the evidence that the costs of the adjustments would amount at least to £249,500 [sc. per annum].  We say ‘at least’ because that figure allows for a four-week shift pattern, which we believe to be unlikely.  In all probability the figure would be higher.”
That was a finding of fact which the Tribunal was entitled to make, and it was not challenged before us.
13. We should also, because it is important to the Appellant’s case, set out the Tribunal’s findings about the FCO’s policy for meeting the school fees of children of members of staff who are, or have been, posted abroad – the so-called “Continuity of Education Allowance” (“CEA”).  As to this, para 4.9 of the Reasons reads as follows:

“… [The purpose of the CEA] is to provide continuity of education in the British system for the children of staff who have a mobility obligation to work outside the UK by meeting the cost of boarding school in the UK approved by the FCO (or day school at the post) when parents are posted outside the UK and to remain at the same school for a period of time, normally five years, when parents are posted back to the UK provided further overseas posting is envisaged.  The allowance is dependent on both parents being at post and is capped at an upper limit of around £25,000 per child per annum (although for children up to 11 or 13 the cap is £22,000) plus the cost of up to three journeys a year for each child under eighteen to visit its parents.  The procedure requires the completion and submission of an application form with certain essential information, but the application, as it is for a capped amount, is not subject to an assessment as to its reasonableness.  Ms Cordell gave evidence that Richard Stagg, the High Commissioner to India, has five children and that Philip Parham the one time High Commissioner to Dar es Salaam has seven.  Another officer, Alice Walpole, a single parent employed by the FCO in Iraq has six children.  CEA costs could therefore amount to up to £175,000 per annum for one family but only if all the children were in the higher age bracket.  Ms Cordell and her husband have no children but would of course be eligible for CEA if they had a family, in addition to the allowance for reasonable adjustments.”

THE LAW

14. Section 3A of the Disability Discrimination Act 1995 defines discrimination for the purpose of Part II of the Act as follows:

“(1) … [A] person discriminates against a disabled person if –
(a) 
for a reason which relates to the disabled person's disability, he treats him less favourably than he treats or would treat others to who that reason does not or would not apply, and 
(b) 
he cannot show that the treatment in question is justified.
(2) ... [A] person … discriminates against a disabled person if he fails to comply with a duty to make reasonable adjustments imposed on him in relation to the disabled person.

(3) Treatment is justified for the purposes of subsection (1)(b) if, but only if, the reason for it is both material to the circumstances of the particular case and substantial.
(4) But treatment of a disabled person cannot be justified under subsection (3) if it amounts to direct discrimination falling within subsection (5).
(5) A person directly discriminates against a disabled person if, on the ground of the disabled person’s disability, he treats the disabled person less favourably than he treats or would treat a person not having a particular disability whose relevant circumstances, including his abilities, are the same as, or not materially different from, those of the disabled person.

(6) … .”

It is necessary to set out also the terms of Section 4A (1), which reads as follows:

“Where –

(a) a provision, criterion or practice applied by or on behalf of an employer, or

(b) any physical feature or premises occupied by the employer,

places the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to have to take in order to prevent the provision criterion or practice, or feature, having that effect.”

15. It will be seen that section 3A provides for three distinct kinds of discrimination – “disability-related” discrimination (3A (1)); discrimination by way of failure to make reasonable adjustments (3A (2)); and direct discrimination (3A (5)).  (Under the Equality Act 2010 they are joined by a fourth – indirect discrimination; but we are not concerned with that here.)  This situation, and the somewhat convoluted drafting which produces it, is the product of history.  As originally enacted, the 1995 Act defined only two types of discrimination – disability-related, and by way of failure to make reasonable adjustments (provided for by sections 5 (1) and ((2) respectively).  The concept of disability-related discrimination is wider than that of direct discrimination.  It extends to cases where a disabled employee is subjected to a detriment on a ground other than the disability itself but which is nevertheless related to it.  (An example recently given by Elias LJ is of an employee who is dismissed because he cannot drive but where the reason that he cannot drive is that he is disabled – see J.P. Morgan Europe Ltd v Chweidan [2011] EWCA Civ 648, at para. 7.)  The intention was evidently to cast the net more widely that the conventional definition of direct discrimination would allow, but to give the employer the opportunity to justify, which is typically not permissible in cases of direct discrimination.  However, the enactment of the EU “Framework Directive” (EC/2000/78) gave rise to a difficulty.  This required member states to prohibit direct discrimination, conventionally defined, on the grounds of disability.  Although there was no problem as such with element (a) in the definition of disability-related discrimination, since it would cover all cases of direct discrimination, element (b), which permits justification, was not in accordance with the requirements of the Directive.  The 1995 Act was accordingly amended so as to provide for the separate proscription of direct discrimination, while preserving as a distinct provision, not deriving from EU law, the proscription of disability-related discrimination in order to continue to catch the cases falling outside the definition of direct discrimination.  
16. The position was further complicated by the decision of the House of Lords in London Borough of Lewisham v Malcolm [2008] IRLR 700, which construed the language of a section of the Act whose terms were substantially identical to those of section 3A (1) in such a way as to render its scope for all practical purposes no different from that of direct discrimination.  It is now accepted that the effect of Malcolm is to emasculate the separate role of disability-related discrimination: see, most recently, the judgment of Elias LJ in Chweidan (above) at para. 8.
 However, that may not make as much difference as might at first be thought, since many or most claims that were previously advanced as cases of disability-related discrimination could, and arguably should, be formulated as cases of failure to make reasonable adjustments: see the observations of Mummery LJ in Stockton on Tees Borough Council v Aylott [2011] ICR 1278, at para. 72 (p. 296 C-E).  The Appellant’s skeleton argument, drafted by Mr Galbraith-Marten, sought to try to save something from the wreckage of Malcolm, but in the course of his oral submissions Mr Epstein accepted that the points which he wished to advance could all be brought under the umbrella of section 3A (2).
17. We take in turn the Appellant’s claims of direct discrimination and of discrimination by failure to make reasonable adjustments. 
DIRECT DISCRIMINATION

18. The drafting of section 3A (5), in common with the provisions proscribing direct discrimination elsewhere in the anti-discrimination legislation, appears to require the tribunal to consider two questions – (a) whether the claimant has been treated less favourably than an actual or hypothetical comparator with the same characteristics (other than his or her disability) was or would have been treated (“the less favourable treatment question”), and (b) whether that treatment was on the grounds of that disability (“the reason why question”).  However, as was pointed out by Lord Nicholls in Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] ICR 337, and as has been repeatedly emphasised since, both in this Tribunal and in the Court of Appeal
 – though still too often too little heeded by tribunals – those two questions are two sides of the same coin, and the answer to the one should in most cases give the answer to the other.  To spell it out: if A, who is deaf, has been treated differently from B, who is not, and that is indeed the only difference between their cases, the irresistible inference will be that the reason for the different treatment is A’s deafness; and likewise if A is subjected to a detriment on the grounds of his deafness it logically follows (at least if that disability is the principal ground) that a person who was not deaf would not have been so treated.  As between the two questions, it is the reason why question that is in truth fundamental.
  Where there is an actual comparator, asking the less favourable treatment question may be the most direct route to the answer to both questions; but where there is none it will usually be better to focus on the reason why question than to get bogged down in the often arid and confusing task of “constructing a hypothetical comparator”.
19. Both before the Tribunal and before us the Appellant’s focus has been on the less favourable treatment question.  Her essential case is that there is no material distinction between her circumstances, as a person needing financial support in order to be able to work in an overseas posting, and those of the colleagues with children who benefit from the CEA policy described at para. 13 above.  She says that, whereas in their case the costs in question are met as a matter of right (subject only to the limit of £25,000 per child), in her case they were dependant on the discretionary assessment required under the Policy.  It might therefore be thought that her case was that the colleagues in question were actual comparators; but Mr Epstein preferred to say that the Appellant’s case was based on a hypothetical comparator, namely “a person who is not disabled for whom the costs likely to be paid for an overseas posting were or would be broadly the same”, and that the relevance of the beneficiaries under the CEA policy was evidential.  However, he accepted that his case that such a person would be more favourably treated than the Appellant depended wholly on the CEA policy. 
20. The Tribunal did not take this approach.  It held at para 7.2 of the Reasons that the fact that the CEA was available only to staff with children was a material difference between their circumstances and those of the Appellant: to ignore it would be “artificial”.  Mr Epstein submitted that that was a fundamental error.  In both cases what the FCO was doing was making an allowance in order to enable a member of staff who would or might otherwise not have been able to do so to accept an overseas posting.  The fact that in the one case the difficulty took the form of the cost of ensuring continuous education for his or her children whereas in the other it took the form of the need to supply English-speaking lipspeaker support was immaterial.  
21. We do not accept that submission.  Our reasons are as follows.

22. We start, in accordance with the approach set out above, by considering the reason why question.  In our view, if it is asked what was the reason why the Appellant was not appointed as Deputy Head of Mission at Astana, the straightforward answer is that it was the cost of providing her with the support necessary to do her job, coupled with the uncertainty about whether such support would be available at all.  That is of course a reason related to her disability, but it is not the same as saying that her disability was itself the ground of, or the reason for, the treatment complained of.  Mr Epstein was at one point in his oral submissions disposed to contest this analysis, but in the end he drew back from doing so.
 
23. That conclusion by itself means that the claim of direct discrimination must fail, since the treatment complained of would not have been done on the ground of the Appellant’s disability.  But, for the reasons given at para. 18 above, it ought also to follow that there must be a material difference, for the purpose of the less favourable treatment question, between her circumstances and those of the beneficiaries under the CEA policy.  In our view that is indeed the case.  The problem with Mr Epstein’s submission is that it defines the material circumstances at too high a level of generality.  It is necessary, as Mummery LJ observed in Aylott – see at para. 40 of his judgment (p. 1289E) – that the “relevant circumstances” should reflect those relevant to the reason for the act complained of.  The Appellant and the beneficiaries under the CEA policy may indeed both need financial support in order to be able to accept an overseas posting, but there is no general FCO policy to afford assistance in all cases where that is so.  It is not difficult to conceive of cases in which a member of staff might be deterred from accepting an overseas appointment because of the financial consequences but where no support is available: one example would be where such appointment would mean a spouse or partner having to give up well-remunerated employment in the U.K.  The need for assistance with educational costs is a particular kind of need, met in a particular way, and the circumstances of a person with that need are materially different from those of a person without it.  That is illustrated by the fact that the Appellant herself would qualify for CEA allowances if she had school-age children.

24. In truth, the Appellant’s real point as regards the CEA policy is simply that it is wrong that the FCO should not be prepared to pay the sums in question in order to enable her to work overseas as a disabled employee when it is prepared to pay broadly commensurate sums to, or for the benefit of, members of staff with school-aged children.  That is a legitimate point to put into the equation in any assessment of reasonableness for the purpose of section 4A (1) (and thus section 3A(2)), and we consider it in the latter context below.  But it does not give rise to a claim of direct discrimination so as to avoid the question of reasonableness or proportionality altogether.

25. We should mention for completeness that in the Appellant’s case as originally formulated importance was attached to the fact that the cost of reasonable adjustments only fell to be scrutinised when it exceeded the threshold figure of £10,000.  But Mr Epstein accepted that that was not in the end the real point. The Appellant’s complaint had to be, and was, simply that the FCO was not prepared to pay the costs necessary to enable her to do the job.

REASONABLE ADJUSTMENTS

26. We have already set out the terms of sections 3A (2) and 4A (1) the 1995 Act.  We should, however, set out the supplementary provisions which appear at section 18B (1), as follows:

“In determining whether it is reasonable for a person to have to take a particular step in order to comply with a duty to make reasonable adjustments, regard shall be had, in particular, to—

(a)
the extent to which taking the step would prevent the effect in relation to which the duty is imposed;

(b)
the extent to which it is practicable for him to take the step;

(c)
the financial and other costs which would be incurred by him in taking the step and the extent to which taking it would disrupt any of his activities;

(d)
the extent of his financial and other resources;

(e)
the availability to him of financial or other assistance with respect to taking the step;

(f)
the nature of his activities and the size of his undertaking;

(g)-(i) … .”

Although financial cost is only explicitly mentioned under head (c), it underlies also heads (d) and (e) and will often be relevant also to head (b).  It is in truth one of the central considerations in the assessment of reasonableness for the purpose of section 4A (1), though of course requiring to be weighed with the other factors, including (to paraphrase head (a)) the degree of benefit to the employee if the accommodation is made.  

27. The Tribunal also reminded itself of certain parts of the Code of Practice issued by the Disability Rights Commission in 2004 (which remained in force following the merger of the Commission into the Equality and Human Rights Commission: see section 42 (3) of the Equality Act 2006).  It noted in particular the observation at para 5.31 of the Code that:
“It would be reasonable for an employer to have to spend at least as much on an adjustment to enable the retention of a disabled person – including any retraining – as might be spent on recruiting and training a replacement.”

It also referred to para 5.36, which reads:
“It is more likely to be reasonable for an employer with substantial financial resources to have to make an adjustment with a significant cost than for an employer with fewer resources.  The resources in practice available to the employer as a whole should be taken into account as well other calls on those resources.  For larger employers, it is good practice to have a specific budget for reasonable adjustments – but limitations on the size of any such budget will not affect the existence of the employer’s duties to disabled employees.  The reasonableness of an adjustment will depend not only on the resources in practice available for the adjustment but also on all other relevant factors (such as effectiveness and practicability).”

28. The Tribunal gave its decision, and reasons, on the question whether the FCO was in breach of its duty under section 4A at para 7.1 of the Reasons, as follows:
“7.1
Reasonable adjustments.  A duty to take such steps as were reasonable clearly arose and the sole question for us is whether the agreed adjustments were reasonable within the terms of the Act.  It is our view that they were not.  There were, we found, genuine issues as to the practicability under section 18B (1)(b) with regard to the availability of lipspeakers given the difficult nature of the posting, and more significantly there was the financial cost of the necessary adjustments.  The likely annual cost amounted to five times the Claimant’s salary or put another way would have paid salaried for five more employees at the Claimant’s grade; it was more on its own than the entire annual cost of employing local staff at Astana and not far behind the salary cost of all the diplomatic staff at the embassy; it exceeds the cost of adjustments in Warsaw by something over £100,000 per annum and in London by around £180,000; it would account for a large amount of the FCO disability budget and exceeds the next largest expenditure on adjustments for an individual by some £200,000 per annum.  Whilst we do not have complete information on the costs of the CEA policy a family of seven children (the largest mentioned in evidence) would account for a maximum of £175,000 if all seven were between eleven and eighteen years of age, although of course the cost of travel would need to be added to this total.  We are aware, of course, that the FCO has a large overall budget but the likely costs of these adjustments would have to be met from existing resources.  We are aware also that the effect of this finding will impose some limitations on the sort of posting the Claimant can expect in the future but on any objective test the cost of the agreed adjustments was simply unreasonable.  ...”

29.
Mr Galbraith-Marten in his skeleton argument submitted that on analysis the Tribunal was in that paragraph relying on six factors – (i) that the annual cost of the necessary support exceeded the Appellant’s salary by a factor of five; (ii) the comparison with the staffing cost of the embassy in Astana; (iii) the comparison with the equivalent costs in Warsaw and London; (iv) the proportion of the FCO’s disability budget which it would absorb; (v) the comparison with the highest known annual payment under the CEA policy, i.e. £175,000; and (vi) the fact that the costs would have to be met from existing resources.  He contended that all of these save (iii) were immaterial and that factor (v) supported the Appellant’s claim.  Mr Epstein adopted those submissions but added a contention that the Tribunal’s decision was perverse, having regard in particular to the costs which the FCO was willing to bear under the CEA policy.
30.
We will address those points in turn, but we should say by way of preliminary that a decision about what steps are reasonable for the purpose of section 4A (1), as glossed by section 18B (1) – and particularly in this context about how much it is reasonable for an employer to be expected to spend – cannot be a product of nice analysis.   There is no objective measure that can be used to balance what are in truth two completely different kinds of consideration – on the one hand, the disadvantage to the employee if the adjustments are not made and, on the other, the cost of making them.  The Act requires tribunals to make a judgment, ultimately, on the basis of what they consider right and just in their capacity as (and the hackneyed phrase has real meaning here) an industrial jury.  That is not to say that tribunals should simply stick a finger in the air.  Their judgment of what level of cost it is reasonable to expect an employer to incur can be informed by a variety of considerations that may help them to see the required expenditure in context and in proportion.  Besides the points made in the Commission’s Code of Practice, and of course the degree to which the employee would benefit from the adjustment, the relevant considerations may include (and we are not intending to be exhaustive): the size of any budget dedicated to reasonable adjustments (though this cannot be conclusive – see below); what the employer has chosen to spend in what might be thought to be comparable situations; what other employers are prepared to spend; and any collective agreement or other indication of what level of expenditure is regarded as appropriate by representative organisations.  But such considerations can only help up to a point: even when they have been identified, they can be of no more than suggestive or supportive value (a point which it is necessary to bear in mind when deciding how much time and effort should be put into investigating them).  Ultimately there remains no objective measure for calibrating the value of one kind of expenditure against another.

31.
Against that background, Mr Epstein’s submission that the Tribunal should not have referred to the factors which Mr Galbraith-Marten identified as (i) and (ii) – see para. 29 above – because they were “immaterial” seems to us misconceived.  No doubt knowing what proportion the cost (say) of providing lipspeaker support in Astana bore to the total cost of the embassy staff would not give the Tribunal the answer to whether it was reasonable to incur that cost: obviously, there is no rule that the costs are acceptable if they are less than the cost of employing the diplomatic staff, but not if they are more.  But the Tribunal was plainly not treating the point in that way.  Rather, it was simply trying to put the figures into some sort of context.  For the reasons given in the preceding paragraph, that was entirely legitimate.

32.
Essentially the same point applies to the Tribunal’s reference to the fact that the cost of providing lipspeaker support for the Appellant in Astana would consume about half of the FCO’s annual budget for reasonable adjustments – “factor (iv)”.  Mr Epstein reminded us of our statement in Pulham v London Borough of Barking and Dagenham [2010] ICR 333, at para. 42 (p. 355F) that:

“Employers cannot automatically justify a failure to eliminate discrimination by allocating the costs of doing so to a particular budget and then declaring that budget to be exhausted: any such allocation was their own choice, as was the size of the budget, and plainly they cannot be permitted definitively to limit the extent of their own obligations by the choices that they make.”

But in the following paragraph we made it clear that to say that the size of a relevant budget was not decisive did not mean that it was not relevant.  In our view the Tribunal was perfectly entitled to take into account in the present case the size of the FCO’s reasonable adjustments budget, as part of its appreciation of the context.
33.
As for the Tribunal’s reference to “existing resources” – “factor (vi)” – we can see nothing wrong in this.  No-one’s resources, not even the Government’s, are infinite. 
34.
That leaves Mr Epstein’s submission that the Tribunal’s decision was perverse having regard to the size of CEA payments  made to some staff – only very occasionally, it is true, but the Appellant’s case was itself unique.  We can well understand why the Appellant regarded this as a strong point on the reasonableness issue and why Mr Galbraith-Marten relied heavily on it before the Tribunal.  But it is clear that the Tribunal took it into account: this is not a case where a relevant factor was overlooked.  The Appellant’s submission is and has to be that the only conclusion properly open to the Tribunal was that in the light of the payments falling to be made under the CEA policy the only possible conclusion was that it was unreasonable not to make a commensurate payment
 to her.  We do not think that the case can be put that high.  As we have said at para. 29 above, what an employer is prepared to expend on other objects can never be more than of suggestive or indicative value when it comes to the question whether it was reasonable to expect it to meet the cost of a given adjustment.  The FCO’s reasons for making payments under the CEA policy, and at the level at which they are made, are no doubt various, and they are particular to the situation of staff with school-age children.  The Tribunal could not be expected to embark on an exercise of evaluating those reasons in depth so as to compare them against the argument for making similar payments to disabled employees.  Even if such an exercise were practicable, the comparison between the situations of the two types of employee – those with a disability and those with school-age children – is, we repeat, a matter of judgment, in which there are no objective means of measuring the one kind of case against the other.  
35.
We would add that even if we took a different view about the issue of cost, it is important not to lose sight of the fact that both the FCO and the Tribunal also attached weight to the uncertainty about whether provision of lipspeaker support could be reliably assured in Astana at all.

CONCLUSION
36.
We accordingly dismiss the appeal.  We are very sympathetic to the Appellant’s situation.  It is a great misfortune for her that her disability may limit her opportunities to use her evident abilities in full: we say “may”, not “will”, because we hope and expect that the FCO will give very careful consideration to fresh opportunities for her as they may arise.  But the law does not require it to compensate for that misfortune at whatever cost.  The Tribunal approached the assessment of reasonableness carefully and there is no error of law in its approach. 
� 	It is, however, right to record in this context that the Tribunal did not endorse some highly-coloured, though no doubt genuinely felt, criticisms by the Appellant of the attitude of the HR staff with whom she had dealt.  It found that the FCO had tried to consult with her in a way which was open and conscientious: see Reasons, para. 4.27.


� 	The law as originally understood has been restored by the Equality Act; but that is immaterial for present purposes.





� 	See, for example, D’Silva v NATFHE [2008] IRLR 412, at para. 30 (p. 417); London Borough of Islington v Ladele [2009] ICR 387, at paras. 35-37 (p. 395); Aylott (above), at paras. 43-45 (p. 1290); and, most recently, Chweidan (above), at para. 5.





� 	As to this, see in particular the analysis by Elias P. in Ladele (above), at para. 32 (p. 394H) – also para. 5 of his judgment in Chweidan (above).





� 	However, although the point is not now in dispute, it may be worth spelling out why the distinction is important.  If an employer who felt unable to afford the cost of the adjustments necessary to allow a disabled employee to work for him were regarded as for that reason acting “on the ground of” the disability, sections 3A (1) and (2) would be effectively redundant.  The Act plainly intends that in cases of this kind the employer should have a defence if he can demonstrate that the practical difficulties of making the adjustment in question, including the costs, are disproportionate.  If it were legitimate for the employee to say “I know that the reason for your decision is the cost, but the reason for the costs is my disability, so the case falls within section 3A (5)”, the opportunity for justification would in every case be short-circuited.  (Likewise, if the position were that the disability would seriously affect the claimant’s performance of the job, it must be legitimate for the employer to advance a case that the reason for his or her non-appointment was not the disability as such but the fact that he or she would not be able to do the job properly – which case would of course fall to be assessed by the tribunal in accordance with section 4A.)





� 	Cf. our similar observations, in connection with the issue of justifying age discrimination, in Pulham (see para. 32 below), at para. 46 (p. 356 D-E).


� 	The maximum amount realistically falling to be paid by way of CEA is still rather below the costs with which we are concerned in this case, but the two are of the same order of magnitude, particularly if flights for children in the school holidays are brought into the equation.
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