Appeal No. UKEAT/0214/08/RN
EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS


At the Tribunal


On 7 August 2008
Before
HIS HONOUR JUDGE PUGSLEY
(SITTING ALONE)
MR V ANDERSON
APPELLANT

HILTON INTERNATIONAL UK
RESPONDENT

Transcript of Proceedings

JUDGMENT

and

APPEAL FROM REGISTRAR’S ORDER


APPEARANCES
	For the Appellant
	No appearance or representation by or on behalf of the Appellant

	For the Respondent
	MR RICHARD O’DAIR
(of Counsel)

Instructed by:

Messrs SAS Daniels Solicitors
30 Greek Street

Stockport  SK3 8AD




SUMMARY
PRACTICE AND PROCEDURE
Appellate appeal against order of the Registrar allowing Respondent’s response to be validated albeit a day out of time.  Hearing adjourned for Appellant and Respondent to make submissions as to which Section 30(3) allows the EAT to stay an appeal when claimant failed to pay costs of earlier hearing.
HIS HONOUR JUDGE PUGSLEY
1. This is a case in which I do not have the benefit of hearing any oral argument from Mr Anderson, although there have been various skeleton arguments and written material before me.  At this stage I am dealing only with the narrow issue. 
2. The history of the matter may be summarised in this way: the Employment Tribunal at Watford struck out the case brought by Mr Anderson.  The reason that they gave for that is fully set out in their judgment, which is to be found in the body of the EAT bundle at page 41.  HHJ Peter Clark ruled that there was no identified error of law under Rule 7 on 19 March 2008 and his determination is to be found at pages 14 and 46 of the bundle.
3. Mr Anderson appealed against that and before HHJ Daniel Serota QC  there was a hearing and HHJ Serota came to the view that there was an arguable issue to go to a full hearing and that is the hearing that is now before me.  However, before I determine the merits or otherwise of that, I have to say that I have to deal as a preliminary issue, as I believe it to be, with an order of the Tribunal which allowed a response to be validated, notwithstanding that it was a day out of time..
4. The order which was made on 2 July 2008 says that:

“UPON the application of the Respondent by a letter dated the 11th day of June 2008 for an extension of time in which to file an Answer to the Notice of Appeal. 
AND UPON the failure of the Appellant to reply to the Employment Appeal Tribunal letter dated the 13th day of June 2008. 
IT IS ORDERED that the aforesaid application be granted and that time in which to file an Answer be extended to the 3rd day of June 2008.”
5. The letter from the firm of solicitors, which is set out at page 62(a), was to the effect that the enclosed Form 3 was typed on 2 June:

“My secretary informs me very clearly that the letter was sent to you by fax on 2nd June before close of business and that would be before 5.00pm on 2nd June.  As far as my secretary was concerned the administrative and technical features of the fax had worked correctly and she had left completely satisfied that the deadline, which we were both very aware of, had been met.

The following day she came into the office and was alerted to the fact that the fax machine had thrown up an error report and was in fact not working correctly.  
Arrangements were therefore made for the fax to be re-sent to you.  I understand from Maria that you had to contact her to say that you had only received the first page of the fax and therefore it had to be sent on a second occasion.  
My secretary advises me that on the second occasion, in order to avoid any further possible difficulties we used a second and alternative fax machine within this office. 
On that basis there has not been an underhanded attempt to alter the date of the letter which clearly indicates the 2nd June.
I therefore ask the Tribunal to extend the time by one day in view of the explanation which we have offered above.”
6. Having made the order that it be validated and noting the Appellant had failed to reply, the Employment Appeal Tribunal then got email letters dated 9 July in which the Appellant point out that their responses were before the Tribunal.  In her explanation in a letter of 18 July, 66(a), what the Registrar says is this:
“The Appellant’s e-mail in respect of the Respondent’s application for time was not received at this court.  Extensive checks have been made.  A non arrival of electronic communications is analogous to the non arrival of post.  An assertion that a communication was sent on a particular date does not mean that receipt must be deemed certain.  I am prepared to treat that Appellant’s communication dated 9 July 2008 as an appeal against the Registrar’s Order and this matter should be considered as a preliminary point by a Judge alone.”
In relation to your e-mail and letter of 9 July 2008, concerning the Registrar’s refusal of your application to adduce fresh evidence and for an extension of time within which to submit such evidence, the Registrar replies: 
“The Registrar sees no reason to Review her decision sealed on 3 July 2008.  The Appeal against my order is out of time.”
7. In this particular case it must be borne in mind that the Respondent stands in a rather different position than the Appellant.  If an appellant chooses not to appeal there is no appeal.  If a respondent fails to take some procedural step there is still a valid judicial order; and it would be a rather perverse and strange jurisprudence if some default, even culpable default by the respondent, could itself invalidate a proper judicial decision made by a competent judicial body (competent in the sense of a body with jurisdiction).
8. The reality is that under Rule 26 of the Employment Appeal Tribunal Rules 2008 there are sanctions in that a respondent who failed to file a Notice may be debarred from being heard.  But that does not have the effect of making the appeal successful.  At the end of the day, the failure of a respondent to take some action does not mean that the appeal is automatically going to be allowed.  

9. I consider the Registrar was well within the exercise of discretion to allow the date to be validated by extending it for 24 hours.  I take the point of the email that the letter does not explicitly say that the working day for the Employment Appeal Tribunal is always ended at 4.00 pm, but I think in all the circumstances if I were to decide this matter afresh I would reach exactly the same conclusion.  It is in the public interest that if at all possible that one has the assistance of both sides and that in the context of this case I consider that it was an eminently sensible decision to validate and I would do so if I were considering it afresh, which I consider is the proper approach.  On that basis, I continue to seek the assistance of Counsel as to the main issue .
10. In this case I have already decided that I dismiss the Appeal against the Registrar’s Order which allowed the Respondent’s reply to be admitted, notwithstanding it being a day late.  I gave judgment on that ground because I thought that was the logical decision that before I really heard Mr O’Dair on the other matters I ought at least to be satisfied that he had a locus standi to address me and I should not consider the path.  I ought to add that the power under Rule 26 is discretionary and I would not have debarred the Respondent for that reason.  I have approached it both out as a matter of caution looking as an appellate tribunal as to whether I can say the Registrar was wrong but also what I would have done:  I would have done exactly the same.
11. However I do have a problem which I should mention.  In his skeleton argument Mr O’Dair has pointed out that the Respondent, namely Mr Anderson, (in the context of this case, (now the Appellant) has in fact been debarred.  The order of the Tribunal is noted in the written reasons for the Decision at page 41 at paragraph 5:

“By Order dated 26 February 2007 these proceedings were stayed by the Employment Tribunal pending the Claimant discharge the costs order in favour of the Respondents in proceedings under Case No. 3301244/2005.”
12. The difficulty is that although that is what the Tribunal say it nevertheless proceeded to hear the case in that it proceeded to strike out the case.
13. As a matter of strict logic I think I have to decide that issue which has been raised by the Respondents as to whether I have the power to stay these proceedings in view of the order made in February and referred to in paragraph 5 of the Tribunal ruling.
14. In his skeleton argument Mr O’Dair sets out the argument that I should stay these proceedings.  However, I think it is only fair to say that in that skeleton argument Mr O’Dair does say that the Appellant himself has said he is not in a position to pay these costs (see page 76 of the bundle) but I want to hear further argument as to this position.  The Tribunal themselves went on to hear the case and make an order notwithstanding the earlier order that there should be a stay.
15. What I am invited to do by Mr O’Dair is to consider exercising my powers under section 30(3) of the Employment Tribunals Act 1996 to actually stay this appeal pending the payment of the costs.  I feel that it is only appropriate for me at least to alert Mr Anderson as to that is a matter which I am being invited to consider and to seek his submissions on that matter in writing or by attendance if he so wishes.  What is being urged on me is that as Section 30(3) confers the power on the Appeal Tribunal to regulate its own procedure I have power to order a stay until the Appellant pays the costs.
16. Within 21 days of receipt of this judgment the parties are invited to make further submissions.  The case will be heard on Monday 17 November 2008.  The issue of whether I shall stay the case because the Appellant has not paid the costs will be heard first.  If the Respondent fails to persuade me as to that I will then hear the case on the merits.
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