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HIS HONOUR JUDGE PETER CLARK
1.
This claim was issued in the Southampton Employment Tribunal.  The parties are Mrs Gillian Moorse, Claimant and NTL Group Ltd, now Virgin Media Ltd, Respondent.  We have before us an appeal by the Claimant against the judgment of an Employment Tribunal sitting at Reading, chaired by Mr R D Miles, promulgated with reasons on 21 March 2007, striking out her claim brought under the Equal Pay Act on the grounds that it is misconceived and ordering the Claimant to pay costs in the sum of £2,173.75.
Background
2.
By her form ET1 the Claimant complained of direct sex discrimination, victimisation and breach of the equality term implied by the Equal Pay Act 1970 against the Respondent, her employer.
3.
Following a series of directions hearings the matter came on for hearing of a preliminary issue before Mr Miles’ Tribunal, listed for 2 days, on 21 February 2007.  The issue was whether the Claimant was engaged on like work with 2 named male comparators, Stuart Gregory and Mike Lee.  Both men were employed, at the same establishment, as Senior Financial Accountants; the Claimant was employed as a Financial Accountant.  She was paid less than her comparators.
4.
Before embarking on that factual issue the Employment Tribunal was asked to deal with a strike-out application made by the Respondent on 2 bases.  The first basis was that the Claimant, who was then represented by Solicitor and Counsel under legal expenses insurance, had failed to comply with earlier Employment Tribunal orders.  The Employment Tribunal reached the view that the conduct of the Claimant’s case to date had been appalling (reasons, paragraphs 16, 27); orders had been flouted, nevertheless they concluded that a fair trial of the preliminary issue was still possible, directing themselves in accordance with the Court of Appeal judgment in Blockbuster v James [2006] EWCA Civ 684 and other relevant authorities cited at paragraph 14 of their reasons.

5.
The second basis for the application was that the Claimant’s evidence contained in her witness statement dated 6 February 2007, directed to the like work issue, did not disclose a case under Section 1(4) Eq PA.
6.
The Employment Tribunal acceded to the application on the second basis.  They found that the like work Equal Pay claim was misconceived (the expression used in the Employment Rules 2001; now, under Rule 18(7)(b) of the 2004 Rules; no reasonable prospect of success; the 2 expressions are synonymous.)  
7.
In reaching that conclusion the Employment Tribunal first read the Claimant’s witness statement.  Counsel then appearing for the Claimant indicated that he would have sought permission to put in a supplementary statement.  The Employment Tribunal were not minded to sanction that course.
8.
Having read the witness statement the Employment Tribunal noted that in order to establish that she was engaged in like work it expected to see a clear description of what the Claimant’s work was and that of her comparators, together with any differences between her work and theirs.  On the basis of the evidence disclosed in the Claimant’s witness statement they found that there was no prospect of the Claimant making out her case on like work.
Like Work

9.
Section 1(4) Eq PA provides:

“A woman is to be regarded as employed on like work with men if, but only if, her work and theirs is of the same or a broadly similar nature, and the differences (if any) between the things she does and the things they do are not of practical importance in relation to terms and conditions of employment; and accordingly in comparing her work with theirs regard shall be had to the frequency or otherwise with which any such differences occur in practice as well as to the nature and extent of the differences.”
10
Thus it is for the Claimant to show, first that the work which she does is the same or of a broadly similar nature to that done by her chosen male comparators and secondly, whether any differences in the work performed are of practical importance in relation to the terms and conditions of employment.  In order to pass these hurdles she must compare the work which she does with that done by her comparators.
Strike-out
11.
To strike-out a claim, particularly a discrimination claim, on the grounds that it has no reasonable prospect of success is an exceptional course for an Employment Tribunal to take, see Anyanwu and another v South Bank Student Union [2000] IRLR 305, per Lord Steyn, paragraph 24; Lord Hope, paragraph 37.

12.
In Ezsias v North Glamorgan NHS Trust (UKEAT/705/05. 21 July 2006) Elias P invoked the words of Lord Steyn (paragraph 66) in reversing the decision of a Chairman to strike-out the Claimant’s whistleblowing claim.  That ruling was upheld by the Court of Appeal (2007) EWCA Civ 330, see particularly Maurice Kay LJ, paragraph 29.
13.
We have also been referred to other, recent appellate decisions where similar approaches being taken, namely HM Prison Service v Potter (UKEAT 0457/06/DM. 14 November 2006. Elias P) and Letherbarrow v Kindergarten UK Ltd (UKEAT 0258/06/RN. 6 October 2006. Underhill J).
14.
We are told that the Employment Tribunal was not shown any of these authorities (all but Ezsias in the Court of Appeal were decided before this Employment Tribunal hearing) but Mr Cohen tells us that it was common ground between himself and Mr Savill, Counsel then appearing for the Claimant below, that striking out on the grounds that a claim is misconceived is an exceptional course, particularly in fact-sensitive discrimination cases.
15.
In resisting this appeal Mr Cohen submits that a distinction should be drawn between discrimination cases which may depend on inferences being drawn from the primary facts and the present case, where the like work stage 1 enquiry is a purely factual one.  We follow that distinction, but as a matter of policy, we think that cases ought not generally to be struck-out where there are material factual issues to be determined.  See Ezsias, per Maurice Kay LJ in the passage referred to above and Elias P, at paragraph 58.
The Appeal
16.
Mr Cohen reminds us, correctly, that we cannot interfere with the decision of an Employment Tribunal because we would have reached a different view, sitting as an Employment Tribunal.  We can only interfere where we find an error of law in the Employment Tribunal’s approach.
17.
Mrs Moorse, representing herself before us, submits that the Employment Tribunal failed to direct themselves in accordance with the authorities to which we have referred, now confirmed by the Court of Appeal in Ezsias.
18.
The Employment Tribunal confined themselves to reading the Claimant’s witness statement and refer specifically to 2 paragraphs mentioned by Mr Cohen, paragraphs 34 and 50, at paragraph 20 of their reasons.  It seems to us that her witness statement had to be viewed in the context of the complaint which she raised by way of an internal grievance, referred to in the witness statement and the documents there referred to.  It was her case from the outset that she was doing the work of an SFA (witness statement paragraphs 2-3) but not being paid at that rate, unlike her now comparators.  True it is that her witness statement does not set out in detail the work which she did and that done by her comparators, but in our view it raises the propositions (a) that she was engaged in work of a similar nature to that done by her comparators (witness statement paragraphs 2-3) and (b) that any differences, as stated by the Finance Director-Corporate, Louise McCarthy, in her letter to the Claimant dated 7 October 2005 (Bundle pages 63-64) were either non-existent or not material (witness statement paragraph 54).
19.
That case having been raised it was for the Respondent to challenge it by way of evidence.  For that purpose they lodged a witness statement from Mr Bergesen which is before us.  Her factual assertions were disputed.  In these circumstances it was for the Employment Tribunal to resolve those core factual issues having heard the evidence.
20.
In short, Mrs Moorse has persuaded us that in exercising their discretion to strike out her like work Equal Pay claim the Employment Tribunal failed to follow guiding legal principles, one of the recognised grounds for interfering with an Employment Tribunal’s exercise of discretion (see Adams & Raynor v West Sussex County Council [1990] IRLR 215, per Wood P).  That is no criticism of the Employment Tribunal, which was not taken to the authorities, possibly because Mr Savill only became aware of this limb of the Respondent’s strike-out application when he arrived at the Employment Tribunal on the morning of the hearing, we are told by Mrs Moorse.  Nevertheless, we find that in this respect the Employment Tribunal fell into error; in our judgment the appeal against the strike-out order succeeds and, applying the earlier cases, we shall set aside that order.  In our judgment, on the material before the Employment Tribunal (less than satisfactory though it was) it cannot be said that the Claimant’s like work claim has no reasons of prospect of success.  It raises factual issues which ought to be tried; what the outcome of that enquiry may be is not for us to speculate about.  The like work issue must now return to a different Employment Tribunal for adjudication on its merits.
Costs
21.
The Employment Tribunal made an order for costs against the Claimant limited to Counsel’s fees in the sum mentioned at the outset of this judgment.  That order was made under ET Rules 2004, Rule 40(3).
22.
Whereas we have set aside the Employment Tribunal’s finding that the Claimant’s like work claim was misconceived it is abundantly clear from the Employment Tribunal’s earlier findings that the proceedings had been conducted unreasonably by the Claimant’s solicitors.
23.
The Claimant’s ground of appeal in relation to costs takes 2 points; first that her representative had only 72 hours notice of the Respondent’s costs application and secondly that the Employment Tribunal ought to have considered ordering a deposit instead of making an immediate costs order.  Neither submission, in our view, discloses any error of law in the Employment Tribunal’s approach.
24.
Accordingly we shall not interfere with the Employment Tribunal’s costs order.
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