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SUMMARY
Race Discrimination - Direct

Disability Discrimination -  Justification

Appeal against certain findings of race and religious discrimination and disability discrimination upheld.  Cross appeals against victimisation discrimination and breach of contract rejected.  Employment Tribunal failed to apply established principles properly in determining whether there was direct discrimination.  Case remitted to fresh Tribunal on the race and religious discrimination grounds only.

THE HONOURABLE MR JUSTICE ELIAS (PRESIDENT)

1. This is an appeal from the decision of the Employment Tribunal sitting in London Central, in which it found that Mr Jan, the Respondent to this appeal, had been discriminated against on grounds of race and religion, and also had been unlawfully discriminated against on two grounds falling under the Disability Discrimination Act 1995.  The Post Office does not appeal against one of those disability discrimination findings but it appeals the other as well as the conclusions on race/religious discrimination. Claims of victimisation discrimination and breach of contract were dismissed and are the subject of a cross appeal by Mr Jan.
2. We are grateful to Mr Uduje, Counsel for the Appellant, for his cogent submissions before us.  Mr Jan appeared in person and put his submissions courteously and clearly, and we are grateful to him.

3. There was a lengthy hearing before the Employment Tribunal. It was, in fact, the fourth occasion where Mr Jan has brought proceedings in the Employment Tribunal alleging race discrimination.

4. The three earlier occasions are relied upon by Mr Jan as part of his claim for victimisation discrimination; they, together with other matters, are raised as protected acts. Apart from Royal Mail, there were five other individuals who were identified as Respondents before the Tribunal but in the event no order was made against any of them.

The background

5. Mr Jan began with the Post Office as a postman in December 1974.  He subsequently retired when he was aged sixty on 6 March 2006. By then he had risen to grade ML3. He had also, to his credit, secured certain external qualifications such as an MBA and he is a qualified industrial engineer.

6. The latter years of his employment were spent at the Mount Pleasant Mail Centre where he had been transferred from London Foreign Section at King Edward Buildings in July 1996. That followed a merger of those two businesses.

7. By national, ethnic and religious origin, he is a Pakistani Muslim. His comparators were mainly white European Christian, although there were also some Indian, Sikh and Hindu comparators in his list. 

8. We have had some difficulty in understanding precisely what are the facts in this case.  Indeed, the Tribunal themselves said that the evidence as to what happened early in the employment of Mr Jan was confusing and inconclusive.

9. The relevant story begins, as the Tribunal found, when Mr Jan moved to Mount Pleasant. He was then allocated what it was termed an ML4 blocking duty on late shift (that means that he was carrying out functions at a lower grade but was in receipt of the salary for his higher graded post.)  He asked to be able to work on weekend nights and was allowed to do that.  As we have said, he retained his substantive ML3 grade and salary.  He was paid for a 40 hour week although he only in fact worked 31 hours.  However, because he did not work longer than 40 hours, he did not get the shift allowance that was available to those who worked weekday nights and worked in excess of those hours. 

10. One of his complaints is that he was not allowed to transfer to weekday nights, either as an ML3 or a blocking ML4. He wanted to do that so that his salary would increase ahead of his retirement and thereby enhance his pension. It is not disputed that it would have had that effect.

11. In 1999 a programme called ‘Agenda for Leadership’ (AFL) was introduced by the Post Office. Managers were appointed to certain templated jobs and they were assessed against five core capabilities.  Mr Jan became qualified in March 1999.  This policy envisaged that the period of blocking should be kept to a minimum. There was to be a continual dialogue with managers and employees holding such posts, and the policy was to re-appoint them to suitable substantive posts at the first opportunity.  In fact, however, Mr Jan remained blocking the ML4 manager’s post on weekend nights until the date of his retirement, apart from a period when he was off sick from June 2004 until his reinstatement in October 2005.  His complaint of breach of contract was that this policy was contractual and that the failure to promote him to a substantive ML3 post was a breach of it.

12. The Tribunal noted that there were a number of reasons advanced by the Post Office as to why he had remained in this post.  Initially he had expressed an interest in the possibility of voluntary redundancy or early retirement. The Tribunal noted that in May 2001 Mr Jan himself declined to take up a shift manager post when asked to do so.

13. The Tribunal found, however, that as from about February 2002 Mr Jan recognised that early voluntary retirement was no longer a realistic possibility. He wrote to Mr Calouri, who was at that time mail centre manager at Mount Pleasant.   Mr Jan was looking to develop his career and he asked to be considered for ML3 duty on weekday nights.  Mr Calouri told him that his position would be discussed at the next planning meeting in April 2002, although the Tribunal noted that Mr Calouri was not able to produce any evidence that this had in fact occurred.

14. In May 2002 there was a meeting between Mr Calouri and Mr Jan in which Mr Jan complained about being overlooked and ignored. He said that he wanted to go on an SDMF level 2 course. Mr Calouri in fact asked that this should occur, not realising that two other managers had already taken steps to inform Personnel that this should happen.  Mr Calouri also held the view, which the Tribunal accepted was one of the reasons for Mr Jan seeking promotion, that Mr Jan’s principal concern was to enhance his pension.  He told Mr Jan in June 2002 that he could not guarantee to find Mr Jan a role given that that was his sole or main objective.

15.  Indeed, there was clearly evidence that this was indeed always a very significant reason for Mr Jan seeking promotion.  The Tribunal recount that in November 2003, well after he had indicated his desire for career progression, he refused promotion to an ML3 late shift post because it would not enable him to obtain full shift allowance with the knock on effect on his pension.

16. The Tribunal concluded that Mr Calouri’s approach was a negative one.  They also stated in terms that “he appears to have allowed his view of the claimant’s motives to dominate his thinking.”

17. In evidence before the Tribunal, Mr Calouri and the Post Office put forward a number of explanations for the failure of Mr Jan to progress: the fact that Mr Jan did not seek out or apply for cover in the early period; he did not apply for the new shift manager training post although that was an ideal way to develop his career; he was on what was termed the ‘graveyard weekend nightshift’ which was out of regular contact with senior management; he was perceived to want the post only to enhance his pension; and certain posts were disappearing, including the weekday nightshift manager’s post which Mr Jan was angling to obtain. 

18. In addition, Mr Turvey, one of the managers who gave evidence to the Tribunal indicated that he would have been nervous about allowing Mr Jan to take the particular late shift role. There were particular responsibilities for first class letters and they wanted the best person for the job

19.
The Tribunal noted that Mr Calouri had, in fact, assisted Mr Jan with an application he had made for a job at Romford, arranging for him to have assessor training and, had he been shortlisted, Mr Jan would have been provided with one-to-one coaching.  Mr Calouri had also responded to a request from Mr Jan that there should be meal breaks for Muslims at Ramadan.  As we have said, he also did in fact book him into the SDFM2 course, although the letter confirming that course to Mr Jan does not seem to have been received by him.  Mr Jan himself did not take the issue further. The Tribunal noted that it was not clear why he had not done so.


20.
Other managers were also concerned with aspects of career development, including Mr Turvey and a Mr Pybus.   They both succeeded Mr Calouri. It would make this judgment extremely lengthy if we were to go into the detail of the role which those two gentlemen played. It is not necessary to do so because the Tribunal considered allegations of discrimination by Mr Turvey and Mr Pybus and specifically rejected them. We return to the significance of that below.

21.
We will then pick up the story in June 2004.  Mr Jan had a suspected heart attack which in fact subsequently led to an operation.  Whilst he was away, in November 2004, he was promoted to a substantive ML3 post as night weekend shift manager, although in fact he never actually took up that position. 

22.
On 9 May 2005, Mr Hibbert, who was then production control manager, invited Mr Jan to a meeting saying that consideration was being given to retirement on grounds of ill health with immediate pension. By this stage Mr Jan had been off sick for almost a year. He had seen Dr Geoghegan some five or six weeks after heart surgery. At this stage Dr Geoghegan, the consultant who examined him for the Post Office, did not know when Mr Jan would be able to return to work. Given his continuing health problems and the length of time he had been off work he took the view that it was very doubtful whether Mr Jan would be able to work before he reached the retirement age of 60. Accordingly he felt that ill health retirement, with an immediate pension, was appropriate.

23.
The Tribunal noted that Dr Geoghegan, the consultant occupational physician, did not have before him any further information from Mr Jan’s GP and other specialist doctors and nor did Mr Hibbert, who made the decision to retire Mr Jan on ill health grounds.

24.
Mr Hibbert called Mr Jan to a meeting on 9 May 2005. The Tribunal found that he rather gave the impression that retirement on ill health was a fait accompli. The decision was confirmed on 17 May and Mr Jan received 12 weeks’ pay in lieu of notice. However, he was informed of a right of appeal, and this he did.

25.
Mr Jan was seen by another occupational physician, Dr David Beaumont, on 5 October 2005 who, in the light of further up-to-date medical evidence, upheld the appeal and concluded that Mr Jan was fit for work.

26.
He was then reinstated with effect from 4 November 2005.   By that stage he only had 15 more days when he would actually be at work before his retirement.  This was because significant holidays were due to him.  However his ML3 weekend nightshift manager’s role, to which he had been promoted whilst absent ill, had by then been permanently offered to somebody else, Mr David Smith. Mr Hibbert thought it would be unfair to remove Mr Smith from that job and so Mr Jan was offered his old blocking ML4 duty on the same terms and conditions as he had previously, which was at an ML3 rate of pay.  He invited Mr Jan to apply for an ML3 late shift post weekday role and indeed was willing to extend time to allow him to do that but Mr Jan refused that opportunity. He said he did not want to block a lower grade as he had been fighting against that for the previous five years.

27.
Mr Hibbert told the Tribunal that Mr Smith had been appointed initially to cover Mr Jan’s role in his absence but he had been given the job on a permanent basis since September 2005.  With hindsight, Mr Hibbert said that he wished he had delayed the appointment until after Mr Jan’s appeal but he did not for a number of reasons. 

28.
First, Mr Jan had only fifteen working days left in the office, allowing for annual leave, until his retirement date. Second, he had not been in the office for over a year and there had been major changes in the system. Third, and as a consequence, it would have taken some time to come up to the required level because he would have had to shadow Mr Smith to begin with. Furthermore, as a person in charge of the shift – indeed apparently of the whole operation at those premises - he would had to have updated knowledge of health and safety, fire evacuation, and staffing requirements, and training would be needed in these matters. Mr Hibbert thought that the practicability of putting Mr Jan in that senior role for just fifteen working days did not make sense.

29.
Mr Jan has before us today been critical of some of these reasons.  He does not accept that they justified his not being given the post.  For example, he submitted that that training would not have been necessary.  Plainly we cannot resolve conflicts of evidence here, but some introduction into the post and some updated training must have been inevitable.

30.
Mr Jan asked Mr Hibbert to consider working beyond 60, but that was against established policy and was refused.  It is not suggested that this was based on any unlawful discrimination.

31.
We shall deal with this appeal first by considering the race/religious discrimination claims; then the disability discrimination appeal; and finally, the cross appeal.

The appeal against race/religious discrimination
32.
The relevant law is not in dispute and we summarise it briefly.   Section 1 of the Race Relations Act 1976 provides that a person discriminates against another in any circumstances relevant for the purposes of any provision of the Act upon racial grounds if he treats that other less favourably than he treats or would treat that other person. Section 2 renders unlawful discrimination by reason of the fact that a person is victimised for having taken certain protected acts. It is not necessary to spell those out because it is accepted here that there are protected acts.

33.
There are similar and parallel provisions in the Employment Equality (Religion or Belief) Regulations 2003, as amended, covering religious discrimination.
34.
As the Tribunal noted, essentially the direct discrimination and victimisation provisions operate in a very similar way in these regulations as they do under the Race Relations Act. In the Race Relations Act it is s54A(2) which provides as follows:
“Where, on the hearing of the complaint, the complainant proves facts from which the tribunal could, apart from this section, conclude in the absence of an adequate explanation that the respondent—

(a)
has committed such an act of discrimination or harassment against the complainant, or

(b)
is by virtue of section 32 or 33 to be treated as having committed such an act of discrimination or harassment against the complainant,

the tribunal shall uphold the complaint unless the respondent proves that he did not commit or, as the case may be, is not to be treated as having committed, that act.”

17. The approach to that provision, as the Tribunal recognised, has been analysed by the Court of Appeal in the well known case of Igen v Wong [2005] ICR 931 (CA).  It requires, at least in most cases, a two stage test: if the Claimant establishes facts from which an inference of discrimination could be drawn, then the onus shifts to the employer to provide an explanation.  If the employer does not satisfy the Tribunal that the explanation is not the prohibited ground, then the Tribunal must find that unlawful discrimination is proved.  It is however trite law that the question is not whether the explanation is reasonable or sensible (although that is relevant evidentially), it is simply whether the reason is a genuine non-discriminatory one: see for example the discussion in Bahl v The Law Society [2004] EWCA Civ 1070, IRLR 799, at paragraphs 96-104.
18. The Tribunal noted that in many respects the Post Office are very positive about dealing with race discrimination issues.  However, they found on the facts that there had been two quite distinct circumstances where both forms of discrimination were established.
19. The first related to Mr Calouri. The Tribunal concluded, as we have said, that he had not been “very positive” in his response to requests to progress Mr Jan’s employment.  For example, they say he was not able to satisfy them that he took the Claimant’s request for promotion into account in the succession planning meeting as he said he would. And they noted that he had put considerable emphasis on Mr Jan’s motives.  They concluded that they had not had “a proper explanation” as to why he did not focus on Mr Jan’s abilities and suitability for more senior roles. 
20. The Tribunal concluded thereafter that neither Mr Turvey, nor Mr Pybus, in connection with any of the complaints raised against them, nor Mr Hibbert, in making the decision to retire the Claimant on grounds of ill health, had acted unlawfully under the Race Relations Act.  As to Mr Hibbert’s action, that was taken in the light of the occupational health doctor’s report and provided an adequate explanation for his conduct. The Tribunal plainly therefore accepted the reasons he gave for his decision.
21. They went on to find, however, that there was unlawful discrimination by Mr Hibbert in the permanent appointment of Mr Smith to the ML3 role which Mr Jan had formerly occupied and the consequential refusal to reinstate Mr Jan. They observed that Mr Hibbert had not explained why he had a preference for Mr Smith over Mr Jan when Mr Smith’s appointment was “without open selection and apparently with no letter of appointment”.  They concluded that there was no adequate explanation given by Mr Hibbert. They therefore felt compelled to infer discrimination, adopting the approach in Igen.
The grounds of appeal

22. Mr Uduje submits that the Tribunal here fell into a whole series of errors in this analysis.  First, he submits that they failed to distinguish at all between race and religious discrimination. That is something which is not permissible, as the decision of the Court of Appeal in the Bahl case, to which we have made reference, clearly demonstrates.   That was a case where there were allegations of both race and sex discrimination.  The Court of Appeal held that the failure to separate each out was an error of law.  The judgment of the court  was given by Peter Gibson LJ who said this (para 137):
“37.
What the ET has plainly omitted to do is to identify what evidence goes to support a finding of race discrimination and what evidence goes to support a finding of sex discrimination.  It would be surprising if the evidence for each form of discrimination was the same.  For example, so rare is it to find a woman guilty of sex discrimination against another woman that one might have expected the ET to spell out the evidence which led it to infer such discrimination…” 

41.
There may be exceptional cases where the same evidence justifies an inference of prima facie discrimination on more than one prohibited ground: see  for example the decision of the EAT in Network Rail Infrastructure Ltd v Griffiths-Henry [2006] IRLR 865 at paragraph 30.  It is there noted that if an employer does not seek to identify any potentially relevant feature which distinguishes the case with respect to each form of discrimination, or perhaps more accurately if no such feature emerges from the evidence, then it would be legitimate for a Tribunal to treat the same evidence as establishing a prima facie case of discrimination in respect of each the grounds alleged.  In general, however, it is necessary then to focus on the factors separately because, as Peter Gibson LJ pointed out, there may be aspects of the evidence relevant to one but not the other.  For example, here there was the action of Mr Calouri with respect to Muslims praying at Ramadan.  That would be relevant in determining whether the first stage of Igen had been satisfied in the religious context.

42.
The Tribunal, in fact, seems to have focused on race and to have treated the alleged religious discrimination as a subsidiary matter.  Indeed, it said in terms at the beginning of the judgment that the allegation of religious discrimination “did not feature particularly strongly”. In those circumstances it was quite wrong to infer religious discrimination without a proper consideration of that claim. For example, a number of the alleged comparators were Hindus and Sikhs. It would have been necessary to establish discrimination against Mr Jan specifically because of his Muslim origins and yet the evidence of such discrimination, by Mr Calouri in particular, was virtually non-existent.
23. Second, Mr Uduje submits that the Tribunal failed to make a finding with respect to the first stage in Igen at all.  It did not weigh up the material factors to determine whether there was or was not a prima facie case of discrimination.  Mr Uduje cited from the well known case of Shamoon v Chief Constable of the Royal Ulster Constabulary [2003] ICR 337 (HL) to support the proposition that it was necessary to identify the circumstances of any actual or hypothetical comparator and to ensure that they are in materially the same position as the Claimant.  Here Mr Uduje identified a whole series of matters which he submitted were highly relevant features. These included the following:
Mr Jan’s declared contentment, until February 2002, to await possible early voluntary retirement; 
his consistent reference to enhancements of pensionable allowances as his sole or main objective for his desire for promotion; 
the fact that he did not actively seek out and apply for cover (indeed we note he turned down certain posts); 

that he was on the graveyard week-end night shift which meant less contact with senior managers; 
that his request for employment was, in certain cases at least, made against a background of disappearing managerial roles, and 

that he had, as the Tribunal found, over the period “blown hot and cold” about precisely what he wanted.  
Mr Uduje contends that had these factors been taken into account, and had the question been asked how other persons sharing those features would have been treated, then there would not even have been any proper basis for inferring prima facie discrimination.  

24. Third, Mr Uduje contended that the Tribunal fell into the error identified by the Court of Appeal in the Bahl case.  They concluded that because the conduct of, first Mr Calouri, and later Mr Hibbert, was unreasonable, it betrayed discrimination. He submits the Tribunal simply failed to address the reasons which those gentlemen gave for justifying their treatment.  That is absolutely fundamental at the second stage.  Mr Uduje referred to a passage of mine in the Network Rail case, where I said this (at para 22):
“22.
… it is crucial that the tribunal at the second stage is simply concerned with the reason why the employer acted as he did.  If there is a genuine non-discriminatory reason, at least in the absence of clear factors justifying a finding of unconscious discrimination, that is the end of the matter.  It would obviously be unjust and inappropriate to find discrimination simply because an explanation given by the employer for the difference in treatment is not one which the tribunal considers objectively to be justified or reasonable.”
25. Mr Uduje submits that the fact that the Tribunal made this error is supported by the Tribunal’s own comment, in relation to Mr Calouri, that he appeared to have allowed his view of the Claimant’s motive to dominate his thinking. If that were right, it may be that he acted unreasonably, but it would not demonstrate discrimination.  Moreover, Mr Calouri had given a whole series of reasons why he explained why Mr Jan had not at that stage been given the advancement he wished and these were not analysed by the Tribunal at all.
46.
We agree with relation to Mr Hibbert.  He gave what, on the face of it, are very powerful reasons why it was thought that it was not particularly sensible to reinstate Mr Jan for what would only be fifteen days. If those apparently powerful reasons were to be rejected as not genuine then the Tribunal would have to have given a much fuller explanation as to why they did not believe them. Moreover, it would be very curious if Mr Hibbert had suddenly decided to discriminate in relation to this one area when he had not, as the Tribunal found, discriminated with respect to the decision to retire on ill health grounds to start with. 

26. It may be that Mr Hibbert could have kept the job open for longer but the explanation he has given for not reinstating Mr Jan are, on the face of them, extremely powerful. Mr Uduje questions whether, given these features, the first stage in Igen is met at all.  But even if it is, the explanation could not be rejected unless the Tribunal considered it to be not genuine.
48.
We consider that all these errors therefore are made out.  There was a conflating of religious and race discrimination.  There was also a failure to apply the first stage in Igen, and the Tribunal did not thereafter assess whether the reasons given for the treatment of Mr Jan were genuine non-discriminatory reasons. They appear to have confused whether it was adequate in their minds, in the sense of rational and acceptable, with the very different question of whether it was a genuine non-discriminatory explanation. On each of these grounds, taken individually, we would have found the decision of the Tribunal unsustainable.
The disability discrimination claim
49.
The relevant legislation here is as follows:

“3A
Meaning of ‘discrimination’
(1) For the purposes of this Part a person discriminates against a disabled person if —
(a) 
for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others to whom that reason does not or would not apply, and

(b) 
he cannot show that the treatment in question is justified.

(2) For the purposes of this Part, a person also discriminates against a disabled person if he fails to comply with a duty to make reasonable adjustments imposed on him in relation to the disabled person

(3) Treatment is justified for the purposes of subsection (1) (b) if, but only if, the reason for it is both material to the circumstances of the particular case and substantial.

(4)
But treatment of a disabled person cannot be justified under subsection (3) if it amounts to direct discrimination falling within subsection (5).

(5) A person directly discriminates against a disabled person if, on the ground of the disabled person’s disability, he treats the disabled person less favourably than he treats or would treat a person not having that particular disability materially different from, those of the disabled person.

(6)
If, in a case falling within subsection (1), a person is under a duty to make reasonable adjustments in relation to a disabled person but fails to comply with that duty, his treatment of that person cannot be justified under subsection (3) unless it would have been justified even if he complied with that duty.”
The Tribunal’s findings
50.
It was conceded by the Post Office that Mr Jan was suffering from a disability within the meaning of the Disability Discrimination Act 1995. He contended that the decision to retire him on grounds of ill health was an arrangement which caused him substantial disadvantage and amounted to discrimination related to his disability. 

51.
The Tribunal concluded that the employers could have taken reasonable steps to avoid this disadvantage. Mr Hibbert ought to have obtained further medical evidence before taking the step of dismissal, and that was a serious decision to reach because it affected Mr Jan financially and also left him with the stigma of ill health retirement. They concluded that it was not reasonable to retire him, despite the occupational health report, in the absence of additional medical information, particularly since Mr Jan was indicating his desire to remain in employment.  The Post Office accepts that this was an appropriate finding on the evidence. As we have said, they do not appeal this discrimination finding.

52.
A similar conclusion of disability discrimination was reached with respect to the failure to reinstate him in his old post. The Tribunal noted (at para 7.2) that:
 “Although we accept to some extent the Respondents’ points about practicability etc., the fact is it would have been easy to have allowed the Claimant to return to the post to which he had been appointed.  He could  then have shadowed Mr Smith or been trained for 15 days into the post, Mr Smith returning to the post when the Claimant was on holiday and then permanently returning to it after the Claimant’s retirement.  Such an arrangement would have cost the First Respondent little or nothing and would have made a great deal of difference, we find, to the Claimant’s view of his working circumstances.  Mr Hibbert said in the return-to-work interview that it would be unfair to remove Mr Smith from the job.  However, he failed to consider the aspect of fairness so far as the Claimant was concerned.  We conclude that such an adjustment would have been reasonable, the short length of time working as much in the Claimant’s favour as in the Respondents’.  We also conclude that the First Respondent has failed to justify this otherwise disability-related discrimination as, if the duty to make the adjustment had been complied with, then to retain Mr Smith in the post on the Claimant’s return would not have been justified (see section 3A(6)).” 
It is plain, therefore, that the Tribunal found that the disability related discrimination was really contingent on the finding that a reasonable adjustment should have been made, namely, to reinstate Mr Jan to that post.  So was the conclusion that reinstatement would have been a reasonable adjustment a lawful one?

53.
Mr Uduje submitted that Mr Jan was not subject to any disability-related discrimination at all.  We reject that.  The reason he was not reinstated was related to his absence which in turn was disability-related.  The only question was whether it was justified.  The Tribunal found not, because a reasonable adjustment could have made, that is, placing him back into the post.   In our view, however, this does not constitute an adjustment at all.  The purpose of the reasonable adjustment is to mitigate or remove the effects a disability which puts the employee at a substantial disadvantage.  The reason why Mr Jan was not reinstated was not because he suffered a disadvantage which precluded him from carrying out the functions of the post but which could have been remedied if an adjustment was made.  Rather, it was because despite being fully able in principle to do the job, it was thought preferable to keep Mr Smith in post.  Putting Mr Jan into the position would not have been a reasonable adjustment; rather it would have involved making the decision as to which of the two, neither disabled in any way from doing the job, should do it.  

54.
The only question, therefore, is whether the decision was justified. In determining that issue, the question is whether a reasonable employer could consider that it was for good and cogent reasons, see the decision of the Court of Appeal in Jones v Post Office [2001] IRLR 384, where the Court of Appeal emphasised that whether a decision of this nature is justified is to be assessed in much the same way as Tribunals traditionally look at the question of reasonableness in unfair dismissal cases.  In this case, a whole series of reasons were given, and we have set them out, as to why Mr Smith was selected.  We consider that there is only one answer to the question whether that decision was justified, given the approach to that concept laid down in the Jones case.  This was, in our view, plainly a case where an employer could consider that putting Mr Jan back in that position merely for 15 days, with the consequences they spelt out, was inappropriate.  

55.
We do recognise that Mr Jan felt that some of their reasons were unpersuasive, but taken over all, they were plainly justified. The very notion that an employer cannot be justified in failing to put someone back in a position merely for 15 days, when almost inevitably he will have to shadow the person there doing the job because he has been out of employment for that stage for some 15 months is, in our view, perverse.  We have no doubt that absent or unlawful finding on reasonable adjustment, any tribunal would have found this justified.

56.
The conclusion therefore is that we consider the Tribunal erred in finding that reinstating Mr Jan would of itself have been a reasonable adjustment.  They did not in fact in terms ask themselves whether independently of any reasonable adjustment the decision would have been justified. Had we not come to a very clear view on that it question, it would have been an appropriate matter to remit to the Tribunal.  But, as we say, we have no doubt what the answer would be.  

The cross appeal
57.
We will deal with this briefly. The first ground relates to the finding that there was no breach of contract in this case. The breach relied upon by Mr Jan concerned a provision in the Agenda for Leadership document. It is found in the provisions dealing with blocking, and stated as follows:

“Managers will be re-appointed to suitable posts at substantive level at first opportunity.”  
We note in fact that it goes on to say later in the policy:

“If a suitable post is offered but rejected then terms and conditions of the lower grade will thereafter apply.”
Whether that might have applied in this case we are not clear.  

58.
In any event, the Tribunal heard evidence about the meaning of this particular provision.  They were told by Mr Slattery that the document did not mean, as Mr Jan has contended, that he had a right to be appointed to a suitable post at the first opportunity.  Rather, it meant that he had a right to apply for such a post, but not a right to a job itself.  They also heard evidence from a Mr Noskiw, who was a senior appeals manager. He considered that:
“Management should be pro-active but that the individual blocking a lower graded post also remained responsible for drawing to management’s attention opportunities to resolve the blocking situation and also to apply for suitable vacancies when they arose.”

Neither of these individuals suggested that there was an obligation actually to re-appoint and of course the concept itself of “a su.itable post” is itself one which would inevitably involve some kind of assessment by the employer as to the appropriateness of the individual for the job.

59.
The Tribunal concluded that there was no breach of contract here on the grounds that there was no express contractual right to promotion.  We think that is plainly a conclusion they could properly reach on the evidence, and indeed we very much doubt whether this policy document could be said to be incorporated into the contract.  Mr Jan tells us that he has been led to believe that it was. However, as we have said, even if it was, it did not confer the right that he claims. He has, in his skeleton argument before us, advanced certain further alleged breaches of contract but these were not argued below and they cannot be pursued before us now.

60.
The second area of the cross-appeal relates to the victimisation discrimination. It is true that the Tribunal’s conclusion here is very slim indeed. It simply says:

“In respect of the victimisation we conclude that the claimant has not made out an Igen stage 1 case this aspect of his claim on our findings of fact.”

We confess to being somewhat concerned at such a brief summary, but we think in fairness to the Tribunal that it must be appreciated that Mr Jan was making his discrimination claims in a very open-ended way.  He has frankly told us that he did not appreciate that there was a specific technical meaning of ‘victimisation discrimination’ relating to action taken against him because of protected acts.

61.
The Tribunal noted that he had used victimisation very widely, frequently, simply to mean unfair treatment. As to the specific allegations of victimisation, they depended upon the fact that he had made earlier allegations before employment Tribunals of discrimination. 

62.
The Tribunal found specifically that none of these witnesses really knew very much about these earlier proceedings. They said this:

“Mr Calouri, like the other witnesses, was aware of the claimant’s 1998 tribunal proceedings in particular, but did not know a great deal about them and had not been involved in them.”

They similarly found, in relation to one of the other managers (Mr Borley, who was alleged to have discriminated on this ground) that the Claimant said that Mr Borley bore a grudge against Mr Jan which dated back some time. 

27. That does not of itself preclude a finding of victimisation but it suggests an obvious reason for any adverse treatment i.e. if there was discrimination it was because of the grudge and nothing to do with the fact that a complaint had been made to a Tribunal.

28. We recognise, from some observations that Mr Jan has made to us that he feels there is other evidence which justifies a finding of victimisation but, as we have sought to explain to him, we have to decide the case on the evidence that is before us in the Tribunal decision.  There is no other evidence recounted by the Tribunal that would suggest the fact that these earlier complaints had any impact on the mind of any of these managers at all.  

29. In those circumstances, whilst the conclusion might have been a little fuller, we think that it is a fair inference from the Tribunal decision that they did not believe that the little knowledge that these gentlemen had of earlier proceedings had influenced their actions at all.  Accordingly, we reject the cross-appeal on this point.  

Conclusion

30. We uphold the appeal in relation to the findings of race and religious discrimination.  We have given anxious thought to the question whether we ought, as Mr Uduje contends, substitute a finding of no discrimination. We do see the force of that because the evidence, on the face of it, to sustain a finding of race or religious discrimination is very slender.   Indeed, as we have said, in relation to religious discrimination, there is very little advanced at all.  However, we have come to the conclusion that, given that our finding is that the Tribunal has simply not approached this in the right way, we could not be so certain of the outcome -  without the evidence being properly tested - so as to say that Mr Jan would be bound to fail in this claim. 

31. Accordingly, we think the appropriate step to take in relation to these two particular allegations of race and religious discrimination against Mr Calouri and Mr Hibbert would be to remit them to a fresh Tribunal to focus solely on those matters.

32. We should add that there is an issue in this case whether the complaints in any event that are directed against Mr Calouri would be out of time.  The Tribunal initially, at an earlier pre-hearing, indicated that they took the view that all the allegations made against Mr Calouri, Mr Turvey, Mr Pybus, and Mr Hibbert could all be treated potentially as a succession of related complaints rather than as separate and distinct complaints.  But given that the complaints against Mr Turvey and Mr Pybus are no longer in the picture, the issue arises again whether even if the complaints against Mr Calouri, if sustained, establish a single act when treated together, whether they could be added to any subsequent successful discrimination claim made out against Mr Hibbert.  That is not a matter for us to determine, but the Tribunal in this case do not seem to have revisited that question in their decision and we think they ought to have done so. 

33. As to the disability discrimination aspect, as we have made clear, we think there is only one answer that could properly be given to that complaint.  Properly analysed, there was no disability-related discrimination in our view, and therefore we find that the appeal succeeds on that ground and there is nothing to remit.  

Disposal

34. Accordingly, we uphold the appeal, dismiss the cross-appeal, and send the matter back to a fresh Tribunal to deal with the limited grounds of complaint which constituted the grounds on which this Tribunal found race and religious discrimination against those two individuals.
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