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SUMMARY
UNFAIR DISMISSAL – Reasonableness of dismissal
Procedural fairness.  Material allegation not put to Complainant during internal disciplinary procedure.  s98(4) fairness.  Appeal allowed and remitted to fresh Employment Tribunal for rehearing.

HIS HONOUR JUDGE PETER CLARK
1. The parties in this matter are Mr C Ranger (Claimant) and Bit Systems Ltd (Respondent).  We shall so describe them.  We have before us a full hearing for appeal by the Claimant against the Judgment of a Tribunal sitting at Liskeard, chaired by Mr Brian Walton, promulgated with reasons on the 25th September 2006 dismissing his complaint of unfair dismissal brought against the Respondent, his former employer.
Background
2.
The Respondent is a small family company.  Tom Widdows is Managing Director, Jan Widdows is office based in charge of operations, Toby Widdows is the Technical Director and Gareth Widdows is Company Secretary.  Its business is the sale of specialised electronic point of sale equipment nationally.  Vital to the health of the business was its relationship with a large software company, Sage.  Sage refers potential sales to companies such as the Respondent.  Without Sage’s goodwill the Respondent would lose a substantial amount of referred business.
3.
The Claimant joined the Respondent in March 2001, initially on a self-employed basis.  He became an employee in April 2004.  He was an excellent salesman, but, so the Tribunal found, his behaviour towards members of the Widdows family deteriorated, so much so that on the 16th February 2006 Jan Widdows felt it necessary to send him a written warning.  She raised five issues in that letter;
1) Inappropriate language in e-mails, particularly to Toby Widdows.

2) His unilateral decision not to seek sales opportunity appointments in the coming weeks because delivery capacity, he felt, had been exceeded.

3) Refusal to accept corporate decisions as to the supply of products to the Eden Project.

4) Constant criticism of colleagues and partner organisations

5) Complaints from customers and prospects about his attitude, described as arrogant.

4.
Shortly thereafter, the Tribunal found Sage complained to the Respondent that the Claimant had been critical of their products to a potential customer.  Sage’s concern had reached a high level in that organisation and in turn had been fed back to the Respondent, which was alarmed by the potential damage to their relationship with Sage.

5.
In consequence, the Respondent decided to, in effect, replace Jan Widdows’ warning with formal disciplinary proceedings.  That decision was communicated to the Claimant in a letter dated the 22nd of February 2006 from Jan Widdows.  That letter now identified now seven disciplinary issues to be discussed at a disciplinary hearing.

6.
The disciplinary hearing finally took place on the 13th of March.  In advance of the hearing Jan Widdows wrote to the Claimant on the 28th of February enclosing a paper prepared for that hearing.  That document set out details of the seven charges foreshadowed in the earlier letter of the 22nd of February.  There is a reference in the third charge to the Claimant leading the Respondent into a competitive bid against Sage on the Eden account and the importance of not damaging the relationship with Sage and in the fourth charge to it being reported to the Respondent that on several occasions he had verbally criticised both colleagues and partner organisations.
7.
Following the disciplinary hearing held on the 13th of March before Jan and Tom Widdows, all seven charges were found proven; the Respondent regarded the totality of those matters to amount to gross misconduct.  The Claimant was summarily dismissed by letter dated 14th of March.

8.
Against that decision the Claimant exercised his right of appeal.  The appeal was heard by Gareth Widdows.  He upheld three charges.  They were:

1) The offensive e-mails to Toby Widdows

2)  The Claimant’s decision not to set up appointments for March 2006

3) Proceeding with a quotation to a potential customer in breach of an instruction by the Respondent which led the Respondent into conflict with Sage.

9.
Although not characterising the Claimant’s behaviour as gross misconduct, Gareth Widdows nevertheless upheld the decision to dismiss him.  In summary, Gareth Widdows found the Claimant guilty of:
“offensive behaviour, insubordination, breach of trust  and confidence, breach of contract and leading the company into disrepute with Sage.”

His letter dismissing the Claimaint’s appeal was dated the 18th of April 2006.

The Tribunal decision

10.
There is no reference in the Tribunal’s reasons to the requirements of the statutory dismissal and disciplinary procedures (DDP) nor consideration of whether the dismissal itself might be automatically unfair under s98A(1) of the Employment Rights Act 1996.  Instead, the Tribunal appears to have focussed on the question of fairness under s98(4) ERA, having accepted that the Respondent had shown a potentially fair reason for dismissal namely the Claimant’s conduct.
11.
 The Tribunal found as fact that it was the Sage complaint which had caused the Respondent to move from a written warning to embarking on a disciplinary procedure which ultimately led to the Claimant’s dismissal.

12.
They recognised that replacing a final warning with disciplinary proceedings could be regarded as unfair, but accepted that the Sage complaint justified taking further action (reasons paragraph 15).  At paragraph 19 they found the most important complaint was that of damaged relations with Sage, and at paragraph 20 concluded that the dismissal was fair.

The Appeal
13.
Central to Miss Grennan’s grounds of appeal is this proposition; that although what operated as the catalyst, turning a warning into dismissal was the Sage complaint, that complaint was never put to the Claimant throughout the internal disciplinary proceedings.  Indeed, the Claimant was first made aware of it the day before the Tribunal hearing when he received copies of the Respondent’s witness statements.

14.
We are satisfied that that proposition is correct as a matter of fact.  We have been taken to the initial charge letter of the 22nd of February 2006; the disciplinary paper of the 28th of February; the dismissal letter and reasons of the 14th of March (there is no note of the disciplinary hearing), the appeal hearing notes and the appeal decision letter of the 18th of April.

True it is, as Mr West points out and Miss Grennan accepts, the Respondent made two different complaints against the Claimant, first that he led the Respondent into a competitive bid against Sage, and secondly that he had told Sage that the Respondent was unable to meet delivery requirements.  But these matters were known to the Respondent when Jan Widdows issued her warning letter of the 16th of February.  What changed the course of events, as the Tribunal found at paragraph 15 of reasons, appears from the witness statements of Tom Widdows and Jan Widdows served the day before the Tribunal hearing.

15.
 The former said at paragraph 20: 

“The following day (15th February 2006), I took a phone call from our account manager at Sage regarding Chris’s behaviour and in particular unhelpful comments made to another Sage business partner.  He told me that the call was at the request of his Sales Director, who in turn who had been asked by Simon Robinson, the Managing Director of Sage Retail.  This coincided with the time Jan had requested Chris (the Claimant) to go home and think about things as a result of recent events.”
Jan Widdows said at paragraphs 21-22 that:

21: “On the morning of February 17th, Tom received a call from the Account Manager at Sage.  He made a formal complaint that Chris had been criticising the IBM hardware chosen by Sage to potential customers.  I felt our relationship with Sage was very vulnerable, notwithstanding that our relationship with them is paramount to the business and we had spent many weeks repairing the damage caused by Chris and his outspoken and childish behaviour.”

22: “We felt the situation was very serious and we wrote to Chris on February 22nd informing him that the ‘warning was revoked and he would be suspended from work with pay until a formal disciplinary hearing on March 1st.”

That is the Sage complaint to which the Tribunal refer at paragraphs 14, 15 and 19 of their reasons.

16.
Does it matter that the complaint was not put to the Claimant during the disciplinary process?  We consider that it does for the following reasons:

1) The Claimant appeared below in person.  He had made non-specific reference to the statutory DDP in a letter to the Respondent dated the 21st of April, immediately after receiving the appeal decision letter from Gareth Widdows and again in his form ET1.  Miss Grennan does not suggest that the Complainant expressly put his case on the basis of s98A(1) ERA; nor did he refer to the requirements of steps 1 and 2 DDP at the Tribunal hearing.  In these circumstances Mr West very properly takes objection to the point now being raised on appeal.  See for example Kumchyk v Derby City Council [1978] ICR 1116: Jones and Burdett Coutts School [1998] IRLR 521.  We see the force of that objection; however the point is rendered academic, Mr West accepts, if the appeal is allowed on the s98(4) issue and remitted to a fresh Tribunal for rehearing.  In those circumstance, Mr West acknowledges, it will be open to the new Tribunal to consider the s98A(1) point as a preliminary to the question of general fairness under s98(4)

2) As to s98(4) fairness we are satisfied that the Tribunal fell into error in not considering whether a failure by the Respondent to raise the Sage complaint with the Claimant at any point during the internal disciplinary process went to the question of procedural unfairness.  Further, insofar as the Tribunal considered that complaint to form part of the Respondent’s reason for dismissal, they failed to consider the fact that it was not said by the Respondent to form part of the reason at either the dismissal or appeal stages.

3) In deciding whether or not dismissal fell within the range of reasonable responses, the Tribunal plainly attached significant weight to the importance of the Sage complaint; yet the Claimant was not given an opportunity to deal with it at the dismissal or appeal stages.

Disposal
17.
Taking these matters together we are persuaded by Ms Grennan that the Tribunal’s decision cannot stand.  We shall allow the appeal and remit the whole matter to a fresh Tribunal for rehearing.  At that further hearing it will be for the new Tribunal to consider:

1) Was the dismissal automatically unfair under s98A(1)ERA .  Did the Respondent comply with steps 1 and 2 of the DDP, particularly in relation to the Sage complaint?

2) If the reason for dismissal was conduct did the Respondent act fairly under s98(4)?  That will involve consideration of the apparent failure by the Respondent to raise with the Claimant the very matter which finally led them to take disciplinary proceedings leading to dismissal.

3) If the dismissal is found to be unfair, further questions may then arise as to contribution and the application of the Polkey principle.
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