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SUMMARY
Practice and Procedure:  Postponement or stay

No error of law was made by an Employment Tribunal Chairman who refused to postpone a remedy hearing due to be heard six years after the relevant liability Judgment. He correctly struck out a victimisation claim. Chief Constable of West Yorkshire v Khan [2001] ICR 1065 HL applied. Three appeals dismissed under R 3(10).
His Honour Judge McMullen QC
1. This case is about Employment Tribunal procedure in refusing to postpone a PHR and then at the PHR striking out the substantive claim.  I will refer to the parties as the Claimant and the Respondent.

Introduction

2. At the outset Dr Abegaze made a number of applications to me so that I could accommodate the disability which he plainly has.  I have acceded to those requests and the hearing has been conducted well within the time allocated for this and I have heard and read everything the Claimant wished to put in front of me.  I have assured him I have done that because this is obviously a stressful experience for him and I have relieved him of some of that stress by indicating my extensive pre-reading and excusing him from attendance at the judgment.
3. Substantial criticisms are made of the Claimant in one of the judgments in this case and indeed his conduct was the subject of orders made by me as long ago as 2003 and by the Registrar.  However, none of that is relevant to my hearing today, where Dr Abegaze has presented the arguments with courtesy and restraint.
4. It is an appeal by the Claimant in those proceedings against what is a substantive judgment of an Employment Tribunal Chairman, Mr D P Thompson, sitting alone, at Shrewsbury on 2, 3 and 9 November 2006, registered with reasons on 8 January 2007.  This is the strike out judgment.  Prior to that, on 31 October 2006, Mr Thompson refused the Claimant’s further request for a postponement indicating that he would reconsider any further requests at the commencement of the hearing on 2 November 2006.  In between those two dates a further request was made and a similar outcome was achieved.  Thus it was that on 2 November 2006 the Chairman heard and refused a further application for a postponement and refused.  That is contained in a judgment with reasons registered on 18 December 2006.  I will call that the second postponement decision.
5. The substantive background to these cases is a judgment of the Employment Tribunal, again chaired by Mr D P Thompson in case number UKEAT/0176/07.  That is due to be heard on appeal at a full hearing before me and members on 18 December 2007.  It has been sifted for a full hearing by Mr Justice Elias, President.  This is a further strike out of a different claim against the same Respondent, in respect of a claim for remedy.  By the substantive judgment in that case, the Employment Tribunal at Shrewsbury by a majority, with the Chairman Mr Thompson in the majority, upheld the Claimant’s claim of race discrimination against the Respondent and ordered the remedy hearing.  The remedy hearing was due to take place at Shrewsbury on 2 and 3 November 2006 and it did so, leading to the conclusion that the claim for remedy would be struck out itself.  This is contained in the 20‑page judgment of the Employment Tribunal which is due to be heard on appeal and so the less I say about it the better.  In short, the Tribunal noted that seven years after the substantive race discrimination occurred and six years after the judgment in favour of the Claimant on that point, a remedy had not been awarded.  The Tribunal decided that the prospect of a fair hearing of the matter at such a distance was impossible and so the remedy claim was struck out.  That judgment is to be read with the judgment on the present strike out claim as the Chairman has expressly indicated that it should.
6. In all of these proceedings, the Claimant represented himself and the Respondent was represented by counsel.  Insofar as the matter can be refined for the purposes of today’s three appeals, the Claimant claimed that he had been victimised for having done a protected act.  The protected act was bringing the claim of race discrimination in the first place.  The Respondent contended that the claim was misconceived.  The essential issue was to determine that assertion made by the Respondent.  Prior to that the Chairman had to decide whether the Claimant was fit to conduct his hearing.  He decided that he was, and that is the substance of the first two appeals.

7. The Claimant appeals all three judgments. On the sift of these Notices of Appeal in accordance with practice direction, paragraph 9, the President exercised his power under Rule 3(7).  He concluded in chambers that the case disclosed no reasonable grounds for bringing the appeal in any of the three cases.  Where no point of law is found, section 21 of the Employment Tribunals Act 1996 deprives the EAT of jurisdiction to hear the case.  As to the letter of 31 October 2006, the president said this
“The ET’s refusal to postpone was subject to further representations being made by the Appellant at the substantive hearing.  In fact the case has gone ahead and I don’t understand any complaint as the Appellant had the opportunity to make full submissions but failed to do so.  There is nothing in the Case Management Discussion that could be said to be perverse.”

As to the second postponement decision, the President said this:

“Bearing in  mind the history of this matter, and the careful review of the evidence by the Chairman, I think this was a decision which was well within his discretion and I think the appeal has no reasonable prospect of success.”

And as to the strike out, the President said this:

“This appeal appears to me to be hopeless, essentially for the reasons given by the Employment Tribunal.  Some of the allegations are directed to matters which occurred after the claim was lodged.  Others refer to comments made and steps taken by the respondent to defend an earlier case.  They all depend upon assertions that the evidence given by Mr Moseley is false.  Whether false or not, the affidavit is produced on legal advice and for the purpose of the litigation.  It cannot form the basis of any separate claim of victimisation.  There was no error of law here.”
8.   The Claimant was given, in each case, the opportunity to amend the Notice of Appeal or to have the case heard before a judge under Rules 3(8) or (10).  He has chosen the latter.  I am thus hearing the case on more material than was available to the President and form my own view of each of the appeals.  The question for me in each one is whether there are any or no reasonable grounds in it.
The legislation

9. The relevant provisions of the legislation are the 2004 Tribunal Rules which give wide powers of case management and exercise of discretion to an Employment Tribunal Chairman at a pre‑hearing review to consider whether postponements should be granted, and to hear strike outs of cases held to be misconceived.  The Chairman directed himself by reference to the relevant rules.
The facts relevant to the appeals
10. The hearing of the remedy in the successful race discrimination case was eventually set up for 2 and 3 November 2006.

11. The Claimant has a history of a mental condition which manifests itself in various ways.  He has been under treatment for seven years.  He obtained a medical note from Dr Chatterjee on 14 October 2006 indicating that he was unfit to attend at the upcoming tribunal hearing.  The Chairman considered this together with other material and on 24 October 2006 wrote a very long and detailed letter enquiring effectively of Dr Chatterjee what the scope of the Claimant’s impairment would be at a hearing, and indicating that he was influenced by the longevity of the proceedings without as yet a finite result.  The Chairman decided on 31 October 2006 to press ahead with the hearing saying that the Claimant could make further representations at the hearing.

12. At the hearing itself, the Chairman noted bizarre behaviour by the Claimant but the Chairman’s conclusion was that nevertheless the Claimant was very lucid, very clear and, as he put it, on the ball.  He was able to deal with legal authorities and to combat those points put by counsel.

13. The Chairman considered the history of the litigation.  He noted that the doctor had been given an opportunity to contact the Tribunal to give clarification of his report and had not done so in the time which the Chairman considered adequate.  He came to this conclusion:

“11.
Mr McGrath [for the Respondent] accepts that up until this postponed remedy hearing in October 2003 the claimant was too ill to attend. However, he was not too ill to attend then, for a three day listed hearing. That was despite a medical report then saying that he was suffering from a severe depressive illness, with symptoms of low mood, irritability etc., loss of continence, social isolation, and so forth, and that he had been so suffering from that depressive illness for years. Despite that, the claimant had attended that hearing, ready to pursue his remedy hearing, which was adjourned for other reasons. The claimant has also in the intervening period, attended other tribunal hearings. The situation as it then was is very similar now. He is still suffering from most of those symptoms. He is depressed and anxious, and I have a lot of sympathy for him. I very much regret that he finds himself in this position. Nonetheless, he has been ill in this way for seven years now. Based on my observations today, which I have recited above, I think, that although the claimant is not at his best, and he clearly has a problem, and seeing how he followed the proceedings this morning and how alert he was this afternoon, I feel certain that there has been a fair hearing of his application to postpone, and that there can be a fair hearing tomorrow of the pre-hearing reviews. I believe that Dr Chatterjee could have made himself available on the telephone or could have submitted a further email or fax. Even if 1 am wrong about those matters, looking at the overriding objective, which I must do, this matter has been ongoing for some six years. The claimant has a judgment in his favour, and at this moment in time he is entitled to a remedy. It is in the public interest, and it is overwhelmingly in both parties’ interests that there should be finality in respect of these matters. It is important that the pre-hearing review proceed tomorrow. That will either end in the claimant’s claims being struck out or him being allowed to proceed, and further case management orders be made to ensure that these claims are finally dealt with with as much expedition as possible.”

14. He said that at the end of the first day, so the Chairman went on to consider on 3 and 9 November 2006 the strike out application in respect of the victimisation claim.  Again, the Tribunal rehearsed some of the history and cross references to the substantive race discrimination judgment.  The Tribunal held that the claim for victimisation was misconceived.  The Claimant had put his case on the basis of a Respondent witness statement which was prepared by Mr Moseley, a witness at the substantive race discrimination hearing in 2000.  His statement was prepared for the purposes of the remedy hearing originally scheduled for 13 October 2003.  The Claimant took exception to this and complained that this was itself victimisation following a protected act.  The Chairman found as follows:
“16.
The allegations appear to relate to the way in which the respondent prepared for the remedy hearing in claim number 2901665/99, by reference to the proposed witness statement of its main witness (Mr Moseley) for that hearing. Further, the further particulars clearly contain information that the claimant has subsequently discovered from a witness statement of a Mr Spaulding in another case against another respondent, which took place subsequent to both 13 October 2003 and the commencement of these proceedings. Indeed, the claimant has gleaned his information from a witness statement dated July 2004.

17.
In regard to those matters which the claimant subsequently discovered, they cannot possibly be in the claimant’s mind at the time of the hearing in 2003 or at the commencement of his claim. Therefore, these are not particulars of his claim of victimisation.

18.
Mr Moseley’s proposed witness statement provided for the purposes of the 2003 remedy hearing was prepared upon legal advice. It is quite clear that this was drawn up in a bona fide way in order to provide evidence for the Tribunal as to the causative link between the respondent’s discriminatory act and the claimant’s continuing loss. Any alleged “fishing exercise” would have been undertaken by the respondent by at the latest October 2000 for the purposes of considering the claimant for employment at a time when they knew absolutely nothing about the claimant, and there had been no protected act upon which the claimant could have based his claim for victimisation.”
The reference to a fishing exercise comes from the Claimant’s further particulars advanced in this case.

15. Having decided those matters, the Chairman said this :

“19.
As Mr McGrath opined, the respondent’s approach to the adjourned remedy hearing was a perfectly legitimate and non-discriminatory one.

20.
It is abundantly clear beyond any shadow of a doubt that this claim has no reasonable prospect of success, no proper or reasonable grounds having been disclosed in either the originating application (claim) or the further particulars provided.”

The Claimant’s case
16. The Claimant has presented two Skeleton Arguments in detailed form.  First, he contends that the first and second postponement judgments contained errors of law.  The first judgment should have been affected by the approach of the Court of Appeal in Teinaz v London Borough of Wandsworth [2002] IRLR 721.  In the light of the medical evidence presented to the Chairman by that date, a postponement should have been ordered.  Secondly, the postponement decision made at the hearing was one which also should have been affected by the medical material.  The Chairman was not in a position to make a judgment on the medical material since he is not a doctor.  Insufficient time was given for Dr Chatterjes to return to the subject and reply to the Tribunal and there was no time for him to consult a lawyer.  He contends that during the hearing of the postponement application on 2 November 2006 the Claimant was clearly sleeping and the Chairman should have noted that, as he should have paid attention to the seven reports produced on the Claimant’s behalf.
17. As to the strike out itself, the Claimant contends that the witness statement of Mr Moseley went far beyond a simple defence of the Respondent in the remedy hearing.  The Claimant paid attention to the authority which I showed him and which was alluded to, although not by name, by the President, Chief Constable of West Yorkshire v Khan [2001] ICR 1065 HL, but he submitted that that case was not analogous, whereas Nagarajan v London Regional Transport [1999] IRLR 571 HL was.  In particular, the holding that if a decision was significantly influenced by race or by action in response to a protected act then there would be liability.  Reliance was also placed on Anyanwu v Southbank Students Union [2001] IRLR 305 HL, and particularly the speech of Lord Steyn which requires extreme caution to be exercised by a tribunal before it is to strike out as misconceived a race discrimination claim.
18. I also note that wide powers of case management are given to an Employment Tribunal, and appeals to the EAT against such exercise, as the practice direction makes clear, are the less likely to succeed.
Conclusions

19. In my judgment, all three appeals should be dismissed.  I have considerable understanding of the Claimant’s case having dealt with various aspects of the cases since 2003 and case managed them myself.  I disregard the emotional response he once made during my hearing about race discrimination in tribunals, and draw some comfort from his volunteering to me at the end of the hearing that I should make my judgment in this case and he was ready for me to hear the case in December.
20. The first point is the material relating to the postponement.  Of course, the Chairman is not a doctor.  A Chairman has wider issues to consider: the overriding objective and the need for cases to reach a conclusion.  We are now eight years on from the refusal of the Respondent to employ the Claimant.  He is in receipt of a judgment in his favour which was not appealed and he deserves a remedy.  But the history of his indisposition has to be borne in mind and put in context.  The Chairman, in making his first judgment, plainly had material and carefully considered all of it for he was in a position to ask well-informed questions directed to Dr Chatterji.  He had fully in mind the judgment in Teinaz and also cited Andreou v Lord Chancellor’s Department [2002] IRLR 728.  He had in mind the interests of not just the corporate Respondent, the college, but also those persons responsible for the decisions which had been impugned.  By the time he made his decision to refuse the postponement he had all that material but he did not close the door to the Claimant.  In my judgment his decision could not be faulted, to decline the application to postpone and yet to keep an open mind so that the matter could be considered again.  It was, twice.

21. At the oral hearing, the Chairman went through all of this material together with the Claimant’s input which I am satisfied occurred at a hearing which, although difficult, was properly conducted and which allowed the Claimant to make the points he did.  It was also a fair hearing from the point of view of the Respondent whose counsel could not have found it easy in the circumstances painted by the Chairman in his account of the hearing.
22. The question is whether the discretion of the Chairman was exercised on principles which were wholly wrong or he failed to take account of any particular factor or considered irrelevant factors so that the discretion would be vitiated.  As the previous decision was a discretion open to the Chairman to adopt, I cannot see that he has made an error of principle.  Indeed, it seems to me that his judgment was correct.  He balanced the interests of the parties; he looked for further explanations which were not forthcoming from Dr Chatterjes; he drew upon his own experience of hearing the Claimant from 2000 onwards; he paid attention to the medical history from which it has to be said the Claimant had presented with complaints from the previous seven years and there looked as though there would be no change; and pointedly, the Chairman noted that during the period when he was suffering from the same conditions as he presented in 2006, he had been able to present at the aborted remedy hearing in 2003 and in respect of other claims against different public authorities.
23. In my judgment, all of the matters which he considered were relevant to his decision.  None of them was irrelevant and the only one which I have heard about today not reported in this judgment is the Claimant’s contention that he sought legal advice.  The Claimant is, as I have observed from both his written and his oral presentation, highly articulate and able well to research the field.  There is no mention of legal representation being sought and so I reject that submission. I agree with the two opinions given by the President in his Rule 3(7) rulings.  
The claim of victimisation
24. In those circumstances, the strike out was heard and that is what I now turn to. The Claimant contends that the victimisation consisted of what was said in a witness statement by the relevant officer of the Respondent, Mr Moseley, which was prepared for the aborted remedy hearing on 13 October 2003.

25. It says in the claim form that the date on which it was heard was 13 October 2003.  Further particulars were provided by order of the tribunal and in 17 numbered paragraphs there is reference to the basis upon which the victimisation claim is made.  Almost all of them directly invoke Mr Moseley’s witness statement.  Ones which do not indirectly do so by cross reference and they all come to a point in Mr Moseley’s statement.  There are also references to a statement made by Mr Spaulding.  Mr Spaulding is principal of the London Electronics College who was, together with the college, sued by the Claimant in 2004.  He provided a witness statement for the purpose of those proceedings and he reflected on contact made by Shrewsbury with his college in 2000.

26. The Claimant’s case is that Mr Moseley gave false information in his witness statement and that constitutes victimisation.  It was at least arguable that the motivation, as the Claimant put it, for writing this witness statement was to take action against the Claimant by reason of his doing a protected act i.e. making a claim against the current Respondent.  Further, it was unusual for the Respondent to take action in seeking references by way of going on a fishing expedition and that this indicated there was victimisation on the grounds of the protected act.
27. I accept some of the Claimant’s argument based upon the Chairman’s reasons I have cited above from paragraph 18.  The reference to a protected act in October 2000 cannot be right, for the Respondent was aware from the date he issued proceedings in September 1999 of the claim of race discrimination against it, which ultimately succeeded.  Thus there had been a protected act upon which a claim for victimisation could be based.  To that extent, the Chairman’s judgment is incorrect.  Notwithstanding that, other parts of the judgment make it clear that the claim was misconceived.  The reference to Mr Spaulding is to his statement which I am told was signed on 2 July 2004.  This feeds into the further particulars provided by the Claimant in relation to his claim against Shrewsbury and could not, therefore, have formed part of the act which he complained of as taking place on 13 October 2003.

28. It is then necessary to look at Mr Moseley’s acts.  His statement was prepared on legal advice.  Mr Moseley was an ongoing witness before this Employment Tribunal.  I have not seen the full witness statement since the Claimant has not brought it with him but I am told that it is signed by Mr Moseley prior to the aborted tribunal hearing.  It cannot be said that giving evidence in an Employment Tribunal is an act of victimisation when such evidence is prepared by a witness in the course of the proceedings upon legal advice and signed by him.  Of course, he may be wrong; he may be telling lies; he may be criticised and he may be cross‑examined.    The judgment in Chief Constable of West Yorkshire v Khan (above) makes clear that a party to legal proceedings is entitled to defend itself.  It cannot expose the Respondent to a claim of victimisation simply for saying that in an Employment Tribunal
29. The protected act here, I hold, is the filing of a tribunal claim but the action taken by the Respondent in the form of Mr Moseley’s statement was not taken on the ground that the Claimant had made the claim.  It was taken in order to present evidence to the Tribunal relating to the Claimant’s claim for compensation and thus the Chairman was correct to strike it out as misconceived. The judgment of the House of Lords in Nagarajan relates to the reason for victimisation and I do not accept that use of the word “motivation” is correct in the context in which the Claimant uses it.  The fact is that Mr Moseley’s statement was prepared for the Employment Tribunal and was about to be given by him when he resumed the witness stand, albeit three years later, to give evidence on remedy.  Without hearing argument on the absolute privilege of court-room utterances this appears to be correct
30. I should also say that in the additional information provided by the Claimant in support of his victimisation claim, I simply do not understand the references to “Dr Abergaze was given the job” in paragraphs 9 and 10.  The thrust of these particulars is to show that the victimisation took the form of, and took place when, Mr Moseley had created his witness statement.  In my judgment the Tribunal was correct to regard that as a misconceived claim for victimisation.

31. To that extent, therefore, I agree with the President’s ruling on rule 3(7) and I would dismiss the application.
32. I should lastly deal with the contention in the Skeleton Argument that Polkey v A E Dayton Services [1987] IRLR 503 HL has a controlling application in this case.  It does not; it concerns unfair dismissal.  The Claimant acknowledges, however, that the point sought to be made by Mr Moseley was that the compensation to be awarded by the Tribunal should be limited by the fact that if references had been taken up they would have revealed inconsistencies in the Claimant’s CV and he would not have survived very long at the college.  

33. For those reasons the applications are dismissed.  No further action will be taken,  The three appeals are effectively dismissed.
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