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Summary
Sexual discrimination – Sexual harassment

Tribunal’s reasons for not being satisfied about the truth of the Claimant’s claims inadequate.
THE HONOURABLE MR JUSTICE KEITH

Introduction
1.
The Claimant, Sally-Anne Reedman, was employed by the Respondent, Kandiah Athithan, as the assistant manager of his business.  She resigned from her employment, claiming that Mr Athithan had sexually harassed her.  She bought claims of sex discrimination and unfair dismissal against him.  Those claims were dismissed by an Employment Tribunal at Bury St Edmunds, and Miss Reedman now appeals against the dismissal of her claims.  It is contended on her behalf that the Tribunal failed to give sufficient reasons for its decision, failed to have regard to a number of important parts of the evidence, and wrongly decided that there was no corroborative support for her allegations.  At the conclusion of the hearing, we announced that we had concluded that the reasons which the Tribunal had given for its decision were insufficient, but we proposed to hand down our reasons later when we had decided whether to ask the Tribunal to provide further reasons or to remit the case to a fresh Tribunal for a rehearing.  

The facts

2.
Mr Athithan runs a number of Shell petrol stations in Cambridgeshire.  Miss Reedman first went to work for him in about February 2003 as a sales assistant at one of them – the site at Buckden.  She was promoted to assistant manager in about February 2004, which was at about the time when Mr Athithan acquired his site at St Ives.  By the time Miss Reedman resigned, he had added a site at Hemingford Abbots to his business.  Miss Reedman continued to work at the site at Buckden for a while after her promotion, but she moved to the site at St Ives in about July 2004.
3.
Miss Reedman’s complaints about Mr Athithan’s behaviour towards her were set out in great detail and at considerable length in her witness statement.  It began in about June 2004 while she was still based at the site in Buckden.  That was a time when Miss Reedman was particularly vulnerable as her relationship with her partner was going through a rocky patch.  Mr Athithan had become cross with her because she had not been able to find certain risk assessments which a trading standards officer had asked to see.  She had become tearful, and Mr Athithan had hugged her and said: “I don’t hate you.  I love you, and you know that.”  Miss Reedman had not thought at the time that Mr Athithan had had anything inappropriate in mind, but he came up to her and hugged her the next day, and the day after that.  That was when she told him that she did not like him doing that.

4.
Miss Reedman’s case was that his intentions became clear the next day when he came up to her while she was sitting down in the office.  He put his arms around her and squeezed her breast with his hand.  She was shocked.  She lifted her arms to push him away, and told him to get off her and not to touch her.  She then went out of the office, and when she eventually returned, he acted as if nothing had happened. 
5.
Nothing of this kind happened again until March 2005, by which time Miss Reedman had moved to the site at St Ives.  Mr Athithan knew that Miss Reedman was due to go to a wedding.  He told her that if her partner was not going with her, he could go with her and they could spend the night together.  Something similar happened later that month.  Miss Reedman was due to stay at the office late to complete some work, and she telephoned Mr Athithan to confirm that he still wanted her to do that.  His response was to ask her to go out with him that evening.  She made an excuse not to do so, and he began to get “funny” with her.  She did not explain what she meant by that, but he told her that there was no point in him coming over if she would not go out with him.  She put the phone down on him.  The next day she told him that he had been “out of order”, but his response was to say that he had only been “mucking about” and that she was not to take him seriously.  The following day he brought over a card and some chocolates for her.  The chocolates were called “Secrets”, and Miss Reedman thought that this was a coded message for her to keep his behaviour towards her to herself.  

6.
According to Miss Reedman, over the next few months, Mr Athithan continued to make inappropriate remarks to her.  On a couple of occasions, he told her that his wife thought that there was something going on between him and her, and that they were having an affair.  On one occasion, he told her that he would buy her a car when she passed her driving test, but she was not to tell anyone that as they might think that there was something going on between them.  On another occasion, he told her that he still wanted her.  In addition, he would frequently ask her out for a drink.  She would always say “no”, and on one occasion when he asked her out for a drink and suggested that they could stay in a hotel, he added that he “would never rape [her], only if [she] wanted [him] to”.  On another occasion, he declined to go for a drink with her and some colleagues from work because he wanted to be alone with her.  Indeed, he had told other people what he had felt about Miss Reedman.  A relative of his had told her that Mr Athithan would not get cross with her because he liked her and had given “a knowing look” at the time.  

7.
Other examples of inappropriate remarks which Miss Reedman recalled were an occasion when new uniforms arrived, and Mr Athithan suggested that she tried hers on in front of him.  On another occasion, he asked her over the telephone whether she was wearing a particular sleeveless top, because if she was he would “come straight over”.  He used to tell her that he would not employ young male staff as he did not want her to fancy them.  Indeed, he used to ask her if she fancied particular people she worked with or particular visitors to the site.  On one occasion, he asked her if she was having a relationship with the man who brought flowers to the site. 
8.
Miss Reedman’s case was that things came to a head in the week commencing 20 June 2005.  The incidents in the past had been spread over a period of time, because she had not seen Mr Athithan on a regular basis.  But that week Mr Athithan came to the site at St Ives much more frequently.  In the course of that week, he asked her whether she had a personal email address which her partner did not have access to, he asked her if she was racist (which caused Miss Reedman to assume that he thought that she was rejecting his advances because of his race), and he asked her if she was having an affair with a former employee of his who he named.  However, this was the week when, according to Miss Reedman, Mr Athithan’s advances became physical again.  She claimed that:
· On 22 June, he grabbed her by the arm on two occasions, and on the second occasion he tried to hug her.

· On 23 June, he grabbed her by the arm and tried to cuddle her.

· Later that day, he asked her to go for a drink with him after work, and when she refused, saying that she would only do that with other colleagues present, he told her that if he was going to do anything he would do it anyway.

· On 24 June, he told her over the telephone that he was missing her, and after he had come to the site at St Ives, he touched her on the arm causing her to move away from him.  Later he put his arm round her causing her to tell him to get off.  He then put his arm around her again, whereupon she told him that if he did that again she would walk out.  Shortly afterwards, he grabbed her in a tight hug and would not let her go.

She walked out, and did not return to work.  On 1 July she wrote to Mr Athithan resigning with the effect from 7 July.  

9.
There is one other aspect of the case we should mention.  In her letter of resignation, she said that she had been advised that if she wanted to make a claim against him in an Employment Tribunal, she had to lodge a grievance about Mr Athithan’s behaviour.  She stated that she wanted the letter to stand as her grievance, and she said that she wanted Shell’s area manager to investigate it.  The area manager took the view that she could not investigate it since she was not Miss Reedman’s employer.  In the event, Mr Athithan decided that he would determine Miss Reedman’s grievance himself, even though he was the subject of the allegations she was making and was denying them, and even though she had informed him that she felt that she would be too intimidated by him at the meeting he had fixed for the investigation of the grievance.  As a result, she did not attend the meeting.  He subsequently wrote to her telling her that he had conducted the grievance in her absence, and had rejected her allegations.  He claimed to have viewed the footage taken by the CCTV cameras installed at the site, though Miss Reedman’s case was that they only covered the forecourt and the shop, and not the office where the incidents of which she complained had allegedly taken place.  
10.
For his part, Mr Athithan denied all the allegations which Miss Reedman was making against him.  It was she who had engaged in sexual banter, and had done so all the time.  As for her resignation, Mr Athithan’s case was that there had been stock losses at the site at the time, and he believed that she was breaking the rules about staff purchases.  On the day she had finally left, he had noticed an empty bottle and some wrappers beside her.  He told her that the rules about staff purchases had to be kept to, and that as assistant manager she had to set an example to the other staff.  She then accused him of not trusting her and went outside for a short while.  When she returned, he told her that he had CCTV evidence that she had taken items from the shop on occasions in the past without paying for them.  She then said that she would be leaving, and asked him to pay her her wages while she looked for another job.  As for her grievance, there was simply no-one else who could have considered it, as Miss Reedman was the only senior member of staff he had.  

The issues

11.
The Employment Tribunal correctly identified the issues of law it had to decide.  It noted that Miss Reedman’s allegations predated 1 October 2005 when the new statutory provisions relating to sexual harassment contained in section 4A of the Sex Discrimination Act 1975 came into effect.  Her claim of sex discrimination had therefore to be considered in the light of the principles established in Reed & Bull Information Systems Ltd. v Stedman [1999] IRLR 299, namely whether Mr Athithan had shown a sexual interest in Miss Reedman, which she had made clear was unwelcome and which she found offensive.  The Tribunal recognised that this was overwhelmingly a question of fact, and it realistically acknowledged that its decision on whether Miss Reedman had been sexually harassed by Mr Athithan would determine whether her resignation had amounted to her constructive dismissal, and whether that dismissal was unfair. 
The Tribunal’s findings

12.
The Tribunal found it very difficult to decide where the truth lay.  At one stage, they said that “we cannot say with any degree of certainty precisely how we view the evidence of the witnesses”.  In the end, they resorted to the burden of proof, which they said more than once was on Miss Reedman.  Although they were at pains to point out that they did not necessarily disbelieve her, or that they necessarily believed Mr Athithan, they said that they were “unable to say that we [were] satisfied on the balance of probability with [Miss Reedman’s] evidence”.  
13.
We recognise that there may be cases which are too close to call, and that in the end a Tribunal may be left with little alternative but to say that the party on whom the burden of proof lies has not proved their case.  But such cases will be very rare indeed, and tribunals must guard against relying on the burden of proof as a means of avoiding the unpalatable task of deciding which witnesses are truthful and which are not.  We have no means of knowing whether thinking of that kind may have paid some part in the Tribunal’s process of reasoning, though we note that the Tribunal appeared to be looking for ways in which the case could be resolved without having to disbelieve Miss Reedman or Mr Athithan.  For example, the Tribunal speculated that “the recollection of one or other of them may have faded” or “the perception of one or other of them may not accord with the perception” of the other, even though the gulf between their evidence made it very difficult to attribute the differences in their evidence to forgetfulness or mistake.
The Tribunal’s reasons for its findings

14.
The fact that the issue which the Tribunal had to decide was predominantly one of fact did not absolve the Tribunal from its obligation to explain how it had arrived at its conclusion.  Where there is a conflict of evidence, it is necessary to explain “why one version has been preferred to another”: see Tchoula v Netto Foodstores Ltd, 6 March 1998, cited in Anya v University of Oxford [2001] ICR 847 at [24].  Having said that, “it may be enough to say that ... one manifestly had a clearer recollection of the material facts or the other gave answers which demonstrated that his recollection could not be relied upon”: see English v Emery Reimbold & Strick Ltd [2003] IRLR 710 at [19].  If, as here, the Tribunal was unable to decide whose evidence was to be preferred, the Tribunal had to explain why it had not been persuaded that Miss Reedman’s version of events was true.  The critical question is whether the Tribunal did that. 
15.
We do not think that it did.  The Tribunal admittedly thought that there was no corroboration of her version of events, but correctly decided that that should not be held against her.  In that context, it pointed out that if Mr Athithan had behaved towards her in the way she alleged, he would have been at pains to do so when no-one else was present.  It noted that Miss Reedman had not told her partner about the way she claimed Mr Athithan was behaving towards her until after she had resigned, but although the Tribunal thought it a little unusual that she had not told someone in her immediate family about Mr Athithan’s behaviour, the Tribunal did not regard that as a particularly telling point against her in view of the difficulties in Miss Reedman’s relationship with her partner at the time.  But there is nothing in the Tribunal’s reasons which tells the reader why the Tribunal was not persuaded that Miss Reedman’s version of events was true.  
16.
The reason why the Tribunal fell into error in this respect may have been because it did not summarise, as we have attempted to do in paras. 3-10 of this judgment, Miss Reedman’s and Mr Athithan’s version of events.  Someone unfamiliar with the case would not have known from the Tribunal’s judgment what Miss Reedman was saying Mr Athithan had done, nor would they have known what Mr Athithan’s case was, apart from his denial that any inappropriate behaviour had taken place.  Perhaps the process of summarising the pattern of behaviour which Miss Reedman had alleged would have helped the Tribunal to articulate why they were not satisfied that her version of events was true.  
17.
The evidence was heard in the Tribunal over two days.  In the next two weeks, the party’s representatives submitted their closing submissions in writing.  Each side addressed at some length the question of who the Tribunal should believe.  Telling points were made on both sides.  There is hardly any discussion of those points in the Tribunal’s reasons.  In particular, there is no consideration in the Tribunal’s reasons of whether Miss Reedman’s version of events could be said to have been corroborated by (a) what she told her partner after her resignation about Mr Athithan’s behaviour towards her, or (b) what the cashier at the site at St Ives admitted in cross-examination Miss Reedman had told him, in particular “you would not believe what Athi says and does to me, you don’t know the half of it”.  Nor is there any discussion as to the possible inferences to be drawn from the fact that Miss Reedman’s version of events was so detailed or from the depth of her distress following her resignation.  In respect of the latter, there was no discussion about whether that distress was consistent with someone who was being accused of not paying for stock at the time of consumption.  Nor was there any discussion about a key plank of Miss Reedman’s case, namely that the way Mr Athithan determined Miss Reedman’s grievance suggested that he might have had something to hide.  
18.
In the final analysis, we simply cannot tell from the Tribunal’s reasons what it was that made the Tribunal not satisfied that Miss Reedman’s version of events was true.  In the circumstances, we concluded that the Tribunal had erred in law in failing to give sufficient reasons for its decision that Miss Reedman’s claims of sex discrimination and unfair dismissal should be dismissed.  
The remedy

19.
We have thought long and hard about whether we should request the Tribunal to spell out what the reasons for its decision were.  That is the normal order to make in a case of inadequacy of reasoning, though that course would usually be taken when the notice of appeal is sifted by a judge or at a preliminary hearing of the appeal.  That does not, of course, mean that it cannot be done following a full hearing of the appeal, but by then much more time will have elapsed, and it may be more difficult for a Tribunal to recollect its thought processes then.  The Tribunal can naturally refresh its memory from witness statements, its notes of the evidence and the written submissions, but being able to remember what the case is about and its nuances is very different from being able to remember precisely what it was that made it sceptical about the correctness of Miss Reedman’s version of events.  

20.
Moreover, we have not been able to exclude the possibility that the Tribunal resorted to the burden of proof in order to spare one or other of the parties being branded as untruthful.  That possibility may be remote, but its existence makes it inappropriate for the Tribunal to be asked to reconstruct its process of reasoning.  It may be tempted, albeit completely unconsciously, to reconstruct its reasoning in a way which did not represent its true reasoning at the time.  Inconvenient and costly though such a course would be, we have concluded that Miss Reedman’s claims should be reconsidered by a fresh Tribunal.  Accordingly, the appeal must be allowed, the decision of the Tribunal dismissing Miss Reedman’s claims of sex discrimination and unfair dismissal must be set aside, and those claims will be remitted for a rehearing by a differently constituted Tribunal. 
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