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SUMMARY

The Claimant brought unfair dismissal proceedings and discrimination proceedings against her employer company and the company’s owner.  She faxed the Tribunal withdrawing her claims because she was not well and had no support.  The Tribunal then dismissed the claims without a hearing.  She sought a review; the Tribunal on review revoked the dismissal and made case-management orders for the proceedings to continue to trial.

Held on the employer’s appeal:-

1) following the EAT’s decision in Khan v Heywood & Middleton PCT (0581/05) the Tribunal had no discretion implicitly to set aside the withdrawal; the withdrawal prevented the Claimant from continuing with her proceedings although it did not bar subsequent proceedings; see Rules 25(3) and 25(4).

2) the withdrawal document was sufficiently clear as to the claims which aid the Respondents in respect of whom the Claimant was withdrawing for the withdrawal to be effective within Rule 25(2).

Hence appeal allowed.

HIS HONOUR JUDGE BURKE QC

The Appeal

1.
In this appeal the Respondents before the Employment Tribunal, West Malling Golf Club Kent Ltd and Mr Ellis, who is the or an owner of that Company, challenge a judgment of the Employment Tribunal sitting at Ashford, consisting of a Chairman, Mr Salter, sitting alone, sent to the parties with written reasons on 19 January 2006.  The Tribunal made two judgments on that day.  By the first judgment the Tribunal ordered that the decision of the same Chairman, made on 19 October 2005, that the claims brought by Mrs Yansen, the Claimant before the Tribunal, be dismissed should be revoked.  The second judgment consisted of case management orders which established a time-table for the exchange of witness statements and the provision of documents in the claims brought by Mrs Yansen and fixed a three-day hearing of those claims for 7 May 2006.  It is that second judgment which is the subject of this appeal.

2.
Mrs Yansen, who is black, was employed by the company for over twenty years before she was dismissed in November 2004.  In February 2005 she presented a claim form to the Tribunal.  She completed it herself.  It was subsequently made clear that her claims were that she had been unfairly dismissed and had been the victim of racial harassment and racial discrimination at the hands of the Respondents.  The Respondents denied her harassment and discrimination claims and contended that she had been fairly dismissed for redundancy.  In May 2005 Mrs Yansen provided detailed further particulars of her allegations; and the Tribunal fixed 5 and 6 July 2005 as the hearing dates.

3.
However, on 20 June 2005 Mrs Yansen faxed a letter to the Tribunal asking for a postponement of the hearing on the grounds that she was “not at all very well” and that she was unable to carry out the work involved in dealing with the case.  That fax was accompanied by a letter from her GP supporting the postponement application “to facilitate her recovery”.  These faxes were copied to the Respondents’ solicitors.  On the following day Mrs Yansen spoke to the Tribunal office by telephone.  She was told that her application had not been dealt with because the Tribunal had had to seek the views of the Respondents.  Within an hour Mrs Yansen sent a fax to the Tribunal which read as follows:

“As I have no Legal Representation and I am conducting this case on my own, I feel that I have to withdraw my claim scheduled to be heard on the above dates, as I am not very well and am unable to continue.

Thank you for your help in this matter”

The Respondents’ solicitors were informed of this withdrawal by a letter from the Tribunal which is dated 28 June.  The letter pointed out to the Respondents solicitors that they could make an application to have the proceedings dismissed.  On the same date the Tribunal sent a letter to both parties headed ‘Withdrawal of Claim’, which thanked Mrs Yansen for her letter “informing the Tribunal that you are withdrawing your claim against the Respondents namely West Malling Golf Club and Others”.

4.
On 4 July the Respondents’ solicitors applied for the proceedings to be dismissed.  Their letter set out detailed grounds in support of that application.  Mrs Yansen was informed of the application but did not receive from the Respondents’ solicitors or from the Tribunal a copy of that letter.  On 20 July she wrote to the Tribunal a further letter in response to the communications which she had been receiving which said this:

“Although I was unable to pursue my case against West Malling Gold Club and Mr M R Ellis due to my financial situation which prevented me from obtaining legal representation, and was the sole cause of my distress and anxiety.  I am in no way going to dismiss my claim against West Malling Gold Club and or Mr Ellis.

I will be away on holiday until 6th August 2005, but I would appreciate your views on the implications that may arise from not dismissing the above claim.”

The Tribunal replied on 2 August to the effect that the Tribunal could not give advice but that no order would be made on the Respondents’ application to dismiss before 30 September 2005 in order to allow Mrs Yansen to take advice.

5.
On 23 September 2005 Mrs Yansen wrote again to the Tribunal saying that she now had the advice and assistance of a legally qualified friend and was able to pursue her claim without delay and asking that the Tribunal should grant her permission to re-open her case and fix a hearing date.  She also sent a copy of a letter from her GP confirming that she had been unfit to represent herself on 5 and 6 July.  The Respondents’ solicitors, in a letter of 17 October 2005, opposed Mrs Yansen’s application and repeated their request that the claim be dismissed.

6.
On 19 October the Chairman, without a hearing, dismissed the claims.  On 2 November Mrs Yansen applied for a review of that decision on the grounds that it was in the interest of justice and that the decision of 19 October had been wrongly made as a result of administrative error.  The bases upon which it was said to be in the interest of justice that there should be a review are, perhaps, apparent from the history.  Mrs Yansen was a litigant in person who sought to withdraw her claim when unwell and under-supported; now she had support and was able to proceed.  She had not understood the implications when she sought to withdraw her claim.  The administrative error relied upon was the failure of the Tribunal to provide Mrs Yansen with a copy of the grounds of the Respondents’ application for dismissal so as to comply with Rule 11(4) of Schedule 1 to the Employment Tribunal (Constitution and Rules of Procedure) Regulations 2004.  

The Tribunal’s Decision

7.
The Tribunal decided that the judgment that Mrs Yansen’s claim must be dismissed should be revoked on the grounds, firstly, that Mrs Yansen had been entitled to see the grounds on which the dismissal application was made and that failure to provide her with a copy of the letter which set out those grounds was either an administrative error or a failure by the Respondents to act as required by Rule 11(4) and, secondly, that if Mrs Yansen had seen those grounds there would have been a hearing at which the Tribunal would have taken account of her medical condition and of the history which I have described.  The Tribunal regarded the case as one of exceptional circumstances in which in the interest of justice it was right that the dismissal be revoked.  There is no appeal against that decision.

8.
The Tribunal then moved on to make the case management orders to which I have already referred.  The reasons given for those orders show that the Tribunal rejected an application by Mrs Yansen to add a claim of sex discrimination, that the Respondents indicated that they were not pursuing an application to strike out the claims as out of time and the that Tribunal decided that any time limit issues would be dealt with at the full merits hearing.  There is no suggestion that it was submitted to the Tribunal that, in the light of the withdrawal, Mrs Yansen could not proceed with her claim and would have to issue fresh proceedings if she wished to do so.  However, by this appeal the Respondents contend, that on the proper interpretation of the rules and on the basis of authority, I should decide that the Tribunal had no jurisdiction to make any of the case management orders that it made because the effect of the withdrawal was to bring Mrs Yansen’s claims to an end in the circumstances in which there was no jurisdiction to revive them.

The Submissions

9.
The Notice of Appeal sets out one ground of appeal, namely that the Employment Tribunal, having revoked the dismissal of Mrs Yansen’s claims, wrongly assumed that the effect of that revocation was to revive those claims in full as if there have been no withdrawal.  The Tribunal, it is submitted, should have held that there was no jurisdiction to set aside the withdrawal or to regard it as no longer having effect and to proceed with the claims.  Mr Milford on behalf of the Respondents submits that, as recently decided by the Employment Appeal Tribunal in Khan v Heywood & Middleton Primary Care Trust (UKEAT/0581/05), (judgment handed down on 20 January 2006), Rule 25 of Schedule 1 of the 2004 Regulations does not permit a Tribunal simply to proceed with a claim which has been withdrawn and that the Tribunal had no power after deciding to revoke the dismissal, which decision is not challenged, simply to proceed to make case management orders or fix a hearing date as if there had been no withdrawal.  There was no application to set aside the withdrawal, Mr Milford submits and if there had been such application it would not, in the light of the Employment Appeal Tribunal’s decision in Khan; have been open to the Tribunal to grant it.  Mr Milford accepts that the point now raised was not taken before the Tribunal when the Chairman moved on from his decision to revoke the dismissal to address case management issues, but he submits that the point goes to jurisdiction and that in any event there never was an application to revoke the withdrawal, so that the claims stood as withdrawn.

10.
Mrs Yansen submits that Rule 25(4) does permit the Tribunal to revoke a withdrawal and to permit a Claimant to re-open withdrawn claims, where the subsequent dismissal which would have prevented the continuation of her claims is successfully reviewed as is the case here.  She submits that it is clear from her letters that she was asking the Tribunal to allow her to re-open the case for the reasons which she set out; thus she was not only applying for the revocation of the dismissal but also for a revocation of the withdrawal; and the Tribunal must be taken to have exercised its discretion to set aside the withdrawal.  

11.
Alternatively, Mrs Yansen submits that her withdrawal (not put this way but this is the effect of her submissions) was void or ineffective because it did not comply with Rule 25(2) in that it did not in her fax in which she set out her intention to withdraw did not inform the Employment Tribunal as to which parts of her claim were to be withdrawn and in a case in which there was more than one Respondent, the Respondents being the Golf Club and Mr Ellis, the notification of withdrawal did not specify against which Respondent the claim was being withdrawn.

The Rules 

12.
Rule 25 of Schedule 1 to the 2004 Regulations provides as follows:

“Withdrawal of proceedings

25 
Right to withdraw proceedings


(1)   A claimant may withdraw all or part of his claim at any time this may be either orally at a hearing or in writing in accordance with paragraph (2).

(2) To withdraw a claim or part of one in writing the claimant must inform the Employment Tribunal Office of the claim or the parts of it which are to be withdrawn.  Where there is more than one respondent the notification must specify against claim is being withdrawn.  

(3) The Secretary shall inform all other parties of the withdrawal.  Withdrawal takes effect on the date on which the Employment Tribunal Office (in the case of written notifications) or the tribunal (in the case of oral notification) receives notice of it and where the whole claim is withdrawn, subject to paragraph (4), proceedings are brought to an end against the relevant respondent on that date.  Withdrawal does not affect proceedings as to costs, preparation time or wasted costs.

(4) Where a claim has been withdrawn, a respondent may make an application to have the proceedings against him dismissed. Such an application must be made by the respondent in writing to the Employment Tribunal Office within 28 days of the notice of the withdrawal being sent to the respondent. If the respondent's application is granted and the proceedings are dismissed those proceedings cannot be continued by the claimant (unless the decision to dismiss is successfully reviewed or appealed).

(5) The time limit in paragraph (4) may be extended if he considers it just and equitable to do so.”

The Authorities

13.
In Ako v Rothschild Asset Management Ltd [2002] ICR 899 CA Miss Ako claimed that Rothschild had been guilty of unfair dismissal and race discrimination.  However, she soon came to the view that she needed to have as a respondent to her claims Mellon Bank to whom she believed the undertaking of the relevant department of Rothschild had been transferred under the Transfer of Undertaking Regulations.  She checked with colleagues and in an outdated text book.  As a result she believed that the proper course was to withdraw her claim against Rothschild alone and present a fresh claim against both Rothschild and Mellon.  She therefore wrote to the Tribunal withdrawing her claim and, very shortly afterwards, presented a second claim against Rothschild and Mellon.  But, before she did so, the Chairman of the Tribunal made a decision without a hearing that the first claim was dismissed on withdrawal.  Rothschild then applied for the second claim to be struck out as against them on the basis that the first claim had been dismissed and therefore the second claim against them was barred by the principle of cause of action estoppel.  The Tribunal accepted Rothschild’s argument.  The Court of Appeal upheld the decision of the Employment Appeal Tribunal to allow Miss Ako’s appeal.  The Court of Appeal held that, where it was clear on the facts that a claimant did not intend to abandon her claim and it would not be unjust or unfair as between the parties to permit the claimant to start again, the doctrine of cause of action estoppel was not brought into play and the Claimant was not barred from pursuing her second claim.

14.
The Court of Appeal drew attention to the fact, that whereas in the Civil Courts dismissal bars further proceedings between the same parties on the same cause of action but discontinuance does not and allows the party who has discontinued it to commence fresh proceedings, in the Employment Tribunal pursuant to the rules then applicable the difference between discontinuance which did not give rise to cause of action estoppel and dismissal which did have that effect did not exist; the Court made clear their view that it would be wise, when the rules of the Employment Tribunals were amended, that they should be amended so as to bring procedures before the Tribunal into line in this respect with those of the civil courts.

15.
One might be forgiven for taking the view in the present case that, if Mrs Yansen had been asked whether she was seeking to discontinue or have her claims dismissed and if she had understood that distinction, she would have answered that she was seeking only to discontinue.

16.
Ako was decided under the 1993 Rules.  The 2001 version of the rules was, in so far as material, to the same effect; Rule 15(2) of the 2001 Rules provided that a Tribunal might if a notice of withdrawal was given dismiss the proceedings.

17.
Khan, to which I have already referred above, was decided under the new rules which are substantially different from their predecessors and are more elaborate.  Mr Milford submits that Rules 25(3) and (4) of the 2004 Rules must have been intended to remedy the difficulty which was identified by the Court of Appeal in Ako; and that appears to me to be probably correct.  In Khan, Dr Khan claimed that the Respondent Trust had been guilty of race discrimination arising from its rejection of his application for a position on the Trust Executive Committee.  Dr Khan’s solicitors were doubtful whether the Tribunal had jurisdiction; the Trust were not Dr Khan’s employers; and had his application succeeded they would not become his employers.  As a result the solicitors informed the Tribunal that Dr Khan withdrew his claims; they were to be pursued, instead, in the County Court.  Dr Khan then obtained advice elsewhere.  His new advisers asked the Tribunal to set aside the withdrawal and to list the case for a pre-hearing review.  The Trust applied under Rule 25(4) for the dismissal of the withdrawal of the claim.  There was also a cost issue which is of no relevance for present purposes.

18.
The Tribunal took the view that the new Rule 25 did address the problems identified by the Court of Appeal in Ako and that their effect was that a withdrawal did not bar a fresh claim in contrast to a dismissal which did produce such a bar; but the Tribunal concluded that a withdrawal of a claim brought those proceedings to an end, pursuant to Rule 25(3) and could not be set aside.  Therefore the Tribunal did not grant Mr Khan’s application for the revocation of his withdrawal but also did not grant the Trust’s application for dismissal.  This decision was upheld by Rimer J in the Employment Appeal Tribunal.  The learned judge considered a number of arguments as to Rule 25 in detail.  The principal argument put forward by counsel on behalf of Dr Khan was one which to a degree is reproduced in the skeleton argument which has been put forward on behalf of Mrs Yansen, namely that because Rule 25(3) refers to the proceedings being brought to an end if the claim is withdrawn, subject to paragraph 4 and that paragraph provides that the proceedings cannot be continued if the proceedings are dismissed unless the decision to dismiss is successfully reviewed or appealed, once any decision to dismiss is no longer in force the proceedings can be continued, or at least a claimant can apply for leave to continue his withdrawn claim.  The submission was that the Tribunal must have jurisdiction to set aside the withdrawal which has not wholly brought proceedings to an end but has rendered them dormant. 

19.
Rimer J rejected this argument.  He referred, at paragraph 23 of his judgment, to his struggle with what he described as the remarkable drafting of the Rule 25; but the result of that struggle is set out at paragraph 24 of his judgment in these terms:

“24.     I therefore reject Miss Sen Gupta’s argument. I accept Mr McCluggage’s submission that, despite the inadequacy of the drafting, the true sense of the last sentence of paragraph (4) is to convey that the consequence of the dismissal of a previously withdrawn claim will be to prevent the claimant from starting a further claim based on the same cause of action, whereas (by inference) a mere withdrawal of the claim will not. I arrive at this conclusion by the following reasoning. First, for reasons given, I do not accept that paragraph (4) is directed at conferring any jurisdiction to set aside a notice of withdrawal. I consider that its sole purpose is to preserve a respondent’s right to apply for a dismissal of a withdrawn claim. Second, it follows that the last sentence of paragraph (4) is concerned only with the consequences of the success or failure of such an application (whether originally or on a review or an appeal). Third, the primary thrust of the language of that sentence is directed at saying that, if the claim is dismissed, “those proceedings cannot be continued”. Whilst that is more naturally to be read as meaning that the dismissed claim cannot be continued, if that were the intended meaning the message would be so valueless as not to have been worth the draftsman’s candle; and I cannot accept that it is the intended message. In the context of a Rule concerned exclusively with the withdrawal of proceedings, but which also deals with the effect of the dismissal of such withdrawn proceedings, I prefer the view that the Rule was, in the latter respect, directed at providing that, if a withdrawn claim is also dismissed, the claimant cannot start a fresh claim based on the same cause of action as that on which the dismissed claim was based.”

I need to say that, before reaching that conclusion, the learned judge had also considered a half-way house solution by way of construction between what was put forward by Counsel on behalf of Dr Khan and the submissions in the contrary direction by Counsel on behalf of the Trust but came to the conclusion that that construction also was not possible.  

20.
Mr Milford has referred me to a further decision of the Employment Appeal Tribunal, in Verdin v Harrods Ltd EAT 0538/05 (judgment handed down on 21 December 2005).  In that case Mrs Verdin’s solicitors withdrew one of a number of claims brought against Harrods in the Tribunal, namely a breach of contract claim, so that they could pursue that claim instead in a High Court.  Harrods accepted that Mrs Verdin was entitled to withdraw but argued that her breach of contract claim should be dismissed.  The Tribunal declined to permit Mrs Verdin to withdraw her breach of contract claim requiring her in effect to proceed with that claim in the Tribunal which at that time was limited to a maximum award of £25,000 when the full value of that claim was said to be nearly £190,000.  On appeal His Honour Judge Richardson sitting alone in the Employment Appeal Tribunal allowed Mrs Verdin’s appeal.  He held (1) that Rule 25 of the 2004 Rules is substantially new (2) withdrawal does not depend under Rule 25 upon any decision of the Tribunal but happens upon receipt by the Tribunal of a notice of withdrawal given in writing or orally at a hearing (3) where the whole claim is withdrawn, Rule 25(3) has the effect of bringing the proceedings to an end subject to the exceptions there set out.  No application to dismiss is necessary.

21.
At paragraphs 39 and 40 he continued as follows:

39.     So a party who receives a notification of withdrawal of the whole proceedings, and wishes to establish once and for all that there is to be no further litigation on the same questions, may apply for dismissal.  The subsequent hearing will then concentrate on the question, which Mummery LJ identified in Ako.  Is the withdrawing party intending to abandon the claim?  If the withdrawing party is intending to resurrect the claim in fresh proceedings, would it be an abuse of the process to allow that to occur?  If the answer to either of these questions is yes, then it will be just to dismiss the proceedings.  If the answer to both these questions is no, it will be unjust to dismiss the proceedings. 

40.     I agree with a submission made by Mr. Nicholls, that where one party withdraws the other party will generally be entitled to have the proceedings dismissed.  This is because the party who withdraws will generally have no intention of resurrecting the claim again, or if he does will generally have no good reason for doing so.  There is sometimes a temptation for a litigant, as the day of battle approaches, to withdraw a claim in the hope of being better prepared on another occasion.  That will be unacceptable.  Tribunals will no doubt be astute to prevent withdrawal being used as an impermissible substitute for an application for adjournment.  Occasionally, however, there will be good reason for withdrawing and bringing a claim in a different way.

My Conclusions

22.
Rimer J was, certainly correct, in my view, to say in Khan that the drafting of Rule 25 is remarkable.  It is not difficult to think of other adjectives which might be apt.  While the draftsman may well have intended to reproduce in the Tribunal’s jurisdiction the position in the civil courts as described in Ako, the result is, to say the least, potentially confusing; in particular the contrast between “proceedings are brought to an end” in Rule 25(3) “and proceedings can not be continued” in Rule 25(4) and the reference in Rule 25(3) to the effect of withdrawal being subject to paragraph 4 create the difficulties to which the Employment Appeal Tribunal has referred both in Khan and in Verdin.  There is, furthermore, arguably a risk of a real injustice if the rules have the effect contended for in this case and in Khan.  A claimant who is unsupported and withdraws her claim because of pressing difficulties in circumstances in which she does not intend to abandon that claim and in which a dismissal is rightly thought to be inappropriate may have genuine difficulties in understanding why she is not allowed to ask the Tribunal, in the absence of a dismissal, to permit her to revive her claim and proceed with it.  It would of course be unjust to a Respondent if such an application were to be automatically allowed; but it is difficult to see how it could be unjust for the Tribunal to have a discretion to permit the setting aside of a withdrawal the exercise of which discretion would involve consideration of all relevant factors, including any prejudice to the Respondent.  

23.
However, despite my concerns as to such injustice and with some hesitation, I have reached the conclusion that Rimer J’s decision in Khan was correct, that on the proper construction of Rule 25 there is no jurisdiction in the Tribunal to revive or re-instate a withdrawn claim for the reasons which were given in the judgment of the Employment Appeal Tribunal in Khan and that, when a claim has been withdrawn, those proceedings in respect of that claim are at an end, save for the limited purposes referred to in Rule 25(3).  As is clear from Ako and Khan the effect of that result is that there is no cause of action estoppel which would prevent the Claimant from presenting a fresh set of proceedings.  I recognise that, particularly in relation to the unfair dismissal claim where the Tribunal do not have the power to extend the time limit on a just and equitable basis as they do in the case of a discrimination claim, problems in relation to time may arise - although Mr Milford has given an indication today that such problems may not be insuperable; but I conclude that any other construction than that which Rimer J decided to be the correct construction is not one which can properly be consonant with the express words of Rules 25(3) and (4).  Mr Milford has made the point that, if Mrs Yansen is correct, a Respondent in a case where there has been a dismissal which is then reviewed or appealed might be in a worse position than if that had not occurred or if he had not applied for a dismissal at all; and that would seem to be even in relation to these rules a very strange result indeed; but I need not go further therefore than to say that for the reasons I have given and for the reasons set out in the judgment in Khan I conclude that there is no power in the Tribunal to revive a withdrawn claim.

24.
Reference was made in Mrs Yansen’s skeleton argument to the decision of the Court of Appeal in Harbour v North London Polytechnic [1990] IRLR 198 in which the representative of the applicant withdrew the applicant’s claim under pressure from the Tribunal.  The pressure from the Tribunal was on a false basis, direct from a misunderstanding of the law.  Mr Harbour, having appreciated that his representative had made a mistake, sought a review, and the Court of Appeal granted him the review, allowing his appeal from the Employment Appeal Tribunal and from the Employment Tribunal.  It is clear to me that the decision of the Court of Appeal in Harbour does not support, in any sense, a contention that Rule 25 provides to the Tribunal jurisdiction to set aside or revoke a withdrawal nor does it provide any support for a contention that the Tribunal has in some kind of inherent jurisdiction to grant an application to withdraw or revoke a withdrawal.  Indeed the Tribunal is a statutory body which has no inherent jurisdiction of its own at all.  What happened in Harbour was that the Court of Appeal took the view that the withdrawal was not a withdrawal by which Mr Harbour was bound because he had neither consented to the withdrawal by his representative nor had he authorised that withdrawal and therefore in effect there was no effective withdrawal at all.  Any question as to jurisdiction to revoke or set aside a withdrawal was not the subject of that decision and, as far as one can tell, was not the subject of argument.

25.
That leads me to Mrs Yansen’s second point namely that, whether Khan is right or not and whether I am right in my conclusion that Khan reaches the correct result by way of construction of Rule 25, there was no effective withdrawal in this case in any event.  That argument, as I understand it, is put at least potentially, in two ways:-  Firstly, that Ms Yansen did not inform the Tribunal Office which parts of her claim were being withdrawn and, more specifically in her skeleton argument, that she did not specify against which of the two respondents the claim was being withdrawn.

26.
It is in my judgment entirely clear from the documents that Mrs Yansen intended to withdraw her claim as against both the Golf Club and Mr Ellis.  I have already set out the terms of the withdrawal fax in this judgment and do not propose to repeat them.  Those terms include the words “I have to withdraw my claim scheduled to be heard on the above dates.”  That is plainly an indication of her intention to withdraw against both Respondents.  It did need to not say expressly “I have to withdraw against both Respondents” or to identify them by name.  The Tribunal plainly treated the letter as referring to both Respondents; and subsequently in her letter of 20 July 2005 which I have set out earlier in this judgment, Mrs Yansen said in terms that she had been unable to “pursue my case against West Malling Golf Club and Mr Ellis”

27.
However, what the Tribunal thought when it received the withdrawal fax or what Mrs Yansen said subsequently in her letter would of themselves not to be able to make up any shortfall in specificity in the fax of 21 June, if there was any such shortfall.  The issue can be reduced to a very narrow one.  Does the word “specify” in Rule 25(2) mean “make clear” or does it mean “expressly state”.  I would welcome it if I were able to construe Rule 25(2) in the way in which Mrs Yansen would like me to construe it, i.e. to say that, because her withdrawal fax did not say in terms “I have to withdraw my claim against the Golf Club and against Mr Ellis”, it was not an effective withdrawal; if it had not been an effective withdrawal her claims would never have been withdrawn; and this appeal and the application to set aside the dismissal would all themselves have been complete nullities.  But I cannot conscientiously so decide; in my judgment the words “must specify” in Rule 25(2) mean that the withdrawal notification must make clear against which Respondents the claim is being withdrawn.  In the context of this case I have no doubt that the withdrawal fax did make it clear, by referring to “my claim scheduled to be heard on the above date”, which was the claim against both Respondents, that both the Golf Club and Mr Ellis were intended to be covered by the withdrawal.

28.
As to parts, the documents make it equally clear, in my judgment, that what was being withdrawn was all of Mrs Yansen’s claims and not just any-one or other part of them.

29.
Thus there is no relief to be found for Mrs Yansen from the situation which I have described to be found in the terms of Rule 25(2).

30.
It follows that this appeal must be allowed.  The term of what the order which must follow from the allowing of the appeal will no doubt be proposed to me by Mr Milford in a moment, and of course Mrs Yansen will have the opportunity to comment.
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