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HIS HONOUR JUDGE ANSELL
1
In this case the Appellant appeals from a decision of the Stratford Employment Tribunal which determined, following a merits hearing held in March and April 2003 that the Respondent had been unfairly dismissed by the Appellant, notwithstanding that the Respondent had admitted misconduct contrary to the Appellant’s email policy, of which she was or was deemed to have been aware.  The Tribunal also made no finding that she had contributed to any extent to her dismissal and made no Polkey deduction.  The Decision was promulgated on 14 July 2003 and leave for this hearing was given by His Honour Judge Serota QC in chambers on 8 September 2003.
2
The Appellant contends that the decision was flawed:
(a)
by the Tribunal’s failure properly to direct themselves in law;
(b)
by their failure to take proper account of the evidence; and
(c)
that the decision was in any event perverse.
3
The Respondent has not attended this hearing.  She is at present in Australia and we understand not due to return until next February.  At the Tribunal she was represented by the Citizen’s Advice Bureau and in a letter to this court dated 20 November she indicated that she had hoped that they would continue to represent her; but that support was withdrawn on 14 November.  She has indicated that she is not in a position financially to appoint a solicitor and has also not been able to arrange for any other Pro Bono representation.  Two of her colleagues, Kenneth Dutton-Topping and Gareth Jenkins attended the hearing and we allowed both to make representations to us on behalf of the Respondent.  In her letters she did not seek any adjournment of the hearing and in all the circumstances we did not consider it appropriate to postpone the hearing until her arrival back in the country.
4
This case was the first of a series of cases which raises similar issues.  The Respondent worked in the Southend Card Centre, of what was originally Nat West Bank, now owned by the Appellants.  She was one of a number of employees of the Appellants dismissed summarily for gross misconduct due to unacceptable misuse of the Group’s computer facilities.  The particular complaint related to the sending and/or receiving of emails considered by the Appellants to be pornographic.
5
In paragraph 4 of the Tribunal’s Decision they identified the issues for determination by them as follows:
4
(i)
“Was there an investigation and disciplinary process which was reasonable?

(ii)
Consequent on that investigation and disciplinary process, did the Respondent form a genuine belief on reasonable grounds that there had been misconduct on the part of the Applicant?

(iii)
Did the Respondent act reasonably in treating that misconduct as a sufficient reason for dismissal, so that dismissal was within the range of reasonable responses of a reasonable employer?  In this case, that issue includes the specific issues: 

(a)
Did the Respondent act reasonably in bringing to the attention of the Applicant the relevant disciplinary policy so as to make her aware that dismissal might result from the misconduct concerned?
(b)
Did the Respondent act reasonably in considering the individual circumstances of her case?
(iv)
In dismissing the Applicant, did the Respondent treat her consistently with other employees who committed similar acts of misconduct in similar circumstances?  It is to be noted that the Applicant relies not only on the relevant decisions to dismiss, but also on decisions to reinstate on internal appeal those who had been dismissed.”
6
In the first part of the decision the Tribunal dealt with the relevant law and reminded themselves of the leading authorities in this area.  There is no complaint about that analysis.  They then went on to consider whether the Respondent was aware of the relevant disciplinary policy so as to make her aware that dismissal might result from the conduct alleged.
7
In paragraph 33 they find that reasonable steps were taken to bring to her attention the potential disciplinary consequences of using the Appellant’s computer system and emailing in particular if the material involved was pornographic.
8
From March 2002 the Bank had commenced an investigation to identify senders and recipients of pornographic material using the Appellants’ system; in particular the Nat West system had gateway traps which would pick up emails according to the presence of a specified word or image and thus it was more likely that Nat West emails would attract attention than those in the Royal Bank of Scotland.  Out of the logs of the contents of the email accounts 94 staff were considered both from Nat West Bank and the Appellants.  Full investigations of 30 of those 94 resulted which meant the consideration of the contents of the email accounts and the emails concerned.
9
A key document in the case was a matrix which had been drawn up as a guide in determining appropriate actions following identification of a breach of the Appellant’s IT Security Policy, particularly relating to inappropriate material.  That matrix is set out on pages 53 and 54 of our bundle and was before the Tribunal.
10
It seeks to grade the offensive material into five categories relating to its material content and/or criminality.  For example, Grade 5 (the most serious) relates to material which it is illegal merely to possess, e.g. indecent images of children.  Grade 4 relates, for example to bestiality, erect male genitalia and racist material.  Both of those categories have a potential level of disciplinary action in the matrix of gross misconduct.  The next category, Grade 3, is defined as follows:
“Material which may be legally possessed, but which may nevertheless be classified as obscene, such that it’s publication for gain may constitute an offence…, e.g.
“Softcore” or “top shelf” pornography and sexual jokes.”
The transmission of these items can lead either to a finding of gross misconduct or misconduct.
11
At the end of the matrix is a separate schedule headed:

“RBSG Standards and Substantive Fairness
NB. When determining the appropriate level of disciplinary action the following factors must also be taken into account and will impact on the outcome”
12
In this schedule are four categories: source of material, employee actions following receipt of material, volume of material and time spent, together with a number of subsidiary questions relating to each category.  It is not in dispute that these effectively were possible mitigating factors.
13
The grading system in respect of emails was prepared in 2002 by the Appellants in conjunction with advice from a firm of solicitors.  In paragraph 40 of their decision the Tribunal found that the investigation of the 30 staff referred to above focused on them because the material with which they were involved concerned Grade 4 or Grade 5 material sent internally; or Grades 3, 4 and 5 materials sent externally; and thus all this material had the clear potential of a finding of gross misconduct.
14
It was finally decided that of the 30 staff who were under investigation disciplinary proceedings would be taken against 23, namely 14 staff including the Respondent who were suspended who were considered to be the worst cases according to the matrix criteria and a further 8 or 9 staff who sent Grade 3 material externally.
15
The investigations were co-ordinated by Mr Burt, a Senior Manager of the Appellants and Ian Gilbert, a Human Resources Consultant.  A template was prepared in relation to each employee setting out the following 6 questions:
1.
“We have information that suggests you have been misusing your email account.  Do you have anything that you wish to share with us regarding this?
2.
What material have you been receiving and/or sending which could be classed as inappropriate?
3.
Who have you been sending it to and receiving it from?
4.
What is your understanding of the Bank’s policy on personal emails and in particular inappropriate material of a non-work related nature?
5.
Are you aware previous communication has been distributed about the subject within the Centre?
6.
Have you seen the Bank’s procedures about email usage?”
16
The Bank also prepared a complete analysis of the employee’s email accounts in relation to the alleged offensive material showing the time and date of each email both incoming and outgoing together with photocopies of all the offending material both written and pictorial.
17
By letter dated 15 March 2002 the Respondent was informed that she was suspended from full duty and was required to attend a meeting on 21 March at 11.00am.  She was informed that a potential outcome of that meeting might be the decision to dismiss her.  The purpose of the meeting was to discuss concerns relating to her misuse of the Bank’s email system and she had the right to be represented.  That meeting was in fact brought forward and took place on 19 March.  There is a written record of it.  She also attended a second fact-finding meeting on 4 April and again it is the subject of a written record.  The Bank’s template, to which we have referred, was completed at the meeting on 19 March.
18
She was then summoned to a disciplinary meeting to be held on 11 April.  On 10 April she tended her resignation.  It appeared that her particular reason for this was to give some protection to her references from the Bank.  However, the Bank decided that they would continue with the disciplinary process.  Miss Goudie told the Bank that she expected to be dismissed and that they would appeal the decision.
19
The meeting was conducted by Mr Burt.  Miss Goudie was represented by Sue Priem and Mr North, an HR Consultant was present.  The offensive material was shown to her and read out in totality to her.  She had already seen it at the fact-finding stage and at that time had commented on each one individually.  She was advised that the material was wholly inappropriate and not acceptable and contrary to the IT Security Policy on the grounds that it had the potential to bring the company into disrepute.
20
By way of written mitigation the Respondent had said that she had realised now that she had breached Group policy with regard to the improper use of the email facilities available to her but had not thought of the repercussions which could ensue as a result of receiving or forwarding them.
21
The outcome of the meeting was that she was summarily dismissed from the Group with immediate effect for gross misconduct due to unacceptable misuse of the Group’s computer facilities.  No further written reasons were given at that time.
22
Mr Burt’s reasons given to the Tribunal were referred to in paragraph 56 of their decision as follows:
56
“The intention was to ensure that similar conduct attracted similar sanctions.  Mr Burt put into effect that intention…In respect of Miss Goudie, he proceeded on the basis that she sent category 4 images externally, in particular an email called “the shoe”.  He did not consider that it made any difference to the outcome if e-mails were deleted by her, nor the identity of the recipient where the e-mail was forwarded externally, i.e. whether it was a member of her family or not.  The only circumstances in which he could see an employee avoiding dismissal despite the application of the matrix criteria was a denial of sending an e-mail, or a contention that it had been condoned by a manager, and he did not understand either of those arguments to have been presented to him.  He was aware of 6 previous decisions, and understood that others who had not been dismissed had their cases decided on the basis of the matrix criteria, rather than individual circumstances.”
23
On 17 July 2002 there was an appeal hearing conducted by Mr Devlin.  The Respondent’s arguments before Mr Devlin are set out in paragraph 58.  They related in part to her arguments that she thought the offensive images were funny rather than objectionable and that she had only sent emails externally to her partner.  She also was concerned that there had been a lack of consistency in the treatment of the various offenders, and particularly suggested that there had been a deliberate targeting of Nat West staff as opposed to those from the Royal Bank of Scotland.
24
There was an issue before the Tribunal as to which particular staff were named by the Respondent to Mr Devlin in relation to her allegation of a lack of consistency – we shall return to that issue below.  The Tribunal found that after the appeal hearing Mr Devlin carried out further enquiries and ascertained to his own satisfaction there had not been deliberate targeting of Nat West staff.  He also did not consider that Miss Goudie had been singled out and he upheld the decision to dismiss her and informed her of such.
25
The case for the Respondent presented before the Tribunal centred around the issue of lack of consistency and also that the decision to dismiss was outside the band of reasonable responses.  The inconsistency argument had been raised in particular in relation to a fellow employee, Miss Simms, who had allegedly received the offensive material but was not dismissed.  The argument advanced by the Appellants which the Tribunal accepted was that Miss Simms was investigated but not pursued because of lack of evidence.  In particular, they had been unable to find evidence on Miss Simms’ email account to show personal involvement which would merit dismissal according to the matrix criteria.
26
In coming to their conclusions in relation to the issue of unfair dismissal the core of the Tribunal’s reasons centred around the use of the matrix.  They accepted that the reason for the matrix was a perfectly sound one to ensure consistency, but found, as was accepted, that the matrix was not known to the employee at the time of the disciplinary process.  The Tribunal continued:
73
“Consequently she did not know the details of the basis upon which her case was being decided.  It is true, and the Tribunal has accepted, that she was made aware of its policies and rules, and of the prospect that offensive emails might result in disciplinary action, which therefore might result in dismissal.  However, she also knew that the Respondents were being selective in respect of those against whom they proceeded.”
27
The Tribunal found that she did not have the opportunity to address the application the matrix criteria to her case; for example, she did not have the opportunity to argue whether material was indeed category 3 or category 4 and was not aware of the specific approach taken by the Appellants to the evidence and the way in which it dictated the outcome for her.  The Tribunal continued:
76
“It is a fundamental issue of the fairness of disciplinary process, in respect of which any reasonable employer would ensure that a crucial part of the decision making process is revealed to the employee so that he or she has a fair opportunity to put forward any relevant argument.  To have done so in this case would ensure that the process was fair without detracting from the original purpose of the matrix, which was to ensure consistency of approach on the part of the individual managers.
77
For these reasons, we conclude that the Respondents acted unreasonably in failing to reveal the matrix and its application to the Applicant in the course of the disciplinary process, and that is a conclusion which straddles more than one of the issues to be determined.  Although we accept that the Respondents had a genuine belief in the misconduct of the Applicant, it was not a belief reached on reasonable grounds, because the disciplinary process itself was not reasonable.  Further and alternatively, its results in dismissal being outside the range of reasonable responses.
78
This conclusion on the part of the Tribunal is applicable to the appeal process.  Mr Devlin did not have the matrix in front of him, but relied on an assurance that it had been followed.  He did not consider with the Applicant the categories of material, and therefore, she did not have the opportunity to argue about them.  It follows that the appeal could not cure the defect which we have identified.”

28
In paragraph 79 the Tribunal also found that the disciplinary process was not fair, because Mr Burt had failed and/or refused to take into account the considerations of the individual circumstances which are set out at the end of the matrix, to which we have referred above; and also that he had failed to take into account the fact that since 94 cases had been identified there was either widespread ignorance of the applicable rules and/or a willingness to breach them and/or the employees had varying views of what was offensive pornography.
29
In relation to the appeal hearing, the Tribunal found that the Respondent did in fact name a number of employees, not only Gibbs (who is mentioned in the note of the appeal hearing) and that Mr Devlin did not give those comparison arguments adequate consideration.
30
Although the Appellant’s submissions before the Tribunal had referred to the issue of contributory behaviour, there was no finding in the decision in relation to that issue and also no reference to a possible Polkey deduction.
31
The first complaint raised by the Appellants is that the Tribunal failed to make any detailed findings in fact as to what the Respondent’s misconduct was, or was believed by the Appellant to be.  In paragraph 1 they refer to the Respondent being one of a number of employees dismissed for gross misconduct, namely the sending and/or receiving of emails considered by the Respondent to be pornographic; and in paragraph 6 it is conceded that the reason for the dismissal related to conduct.
32
As we have indicated, in paragraph 77 they accepted that the Bank had a genuine belief the misconduct of the Respondent, although went on to say that it was not a belief based on reasonable grounds because the disciplinary process itself was not reasonable.  There was clear evidence before the Tribunal of non-work email traffic generated over a period of months by the Respondent employee, apart from the emails she had also received, and that that material was, in part, of a highly-offensive nature.

33
We agree with the complaint that the Tribunal, for reasons best known to them, largely ignored the employee’s conduct and concentrated almost exclusively on procedural matters, notwithstanding that the employee had certainly made admissions about the general nature of her misconduct, if not the precise quality of the emails sent.
34
We agree with the Appellants that the failure to make any specific findings in fact as to what the employee actually did made it very difficult for the Tribunal to take into account the seriousness of the employee’s conduct in a case where the breach of the employer’s rules was a breach of a general prohibition on email use.  It was vital that the Tribunal made findings of fact as regards this particular matter: see Meek v City of Birmingham District Council [1987] IRLR 250.

35
At the heart of the Appellant’s case is the argument that the Tribunal were in error in finding that the failure to disclose the matrix, which was a document provided to managers simply for the purposes of consistency of approach, was in itself unfair; to such an extent that the Appellants could not have had a genuine belief in the misconduct of the Respondent when the misconduct alleged was in general terms said to be misuse of computer facilities and that the Tribunal have erred in law by combining possible defects in process with the reasonable belief in an admitted misconduct case.
36
In Whitbread v Hall [2001] IRLR 275, a case where a hotel manager had admitted misconduct in terms of irregularities in stock control and accounting, the Court of Appeal held that requirement of reasonableness in section 98 (4) of the Employment Rights Act 1996 relates not only to the outcome in terms of the penalty imposed by the employer, but also to the process by which the employer arrived at that decision.  However, it seems to us that in this case the Tribunal erred in law in holding that the defect in process was so serious as to negate the Appellant’s reasonable belief, formed in part as a result of the admissions made by the employee.
37
Mr Williamson goes further and argues that the failure to disclose the matrix at the time of the disciplinary hearing, both in relation to the grading of offences and the mitigating circumstances that would be taken into account, is not such a procedural defect as would entitle the Tribunal to find that the dismissal was therefore unfair. 
38
He also argues that the finding in paragraph 56, that Mr Burt took no account of individual circumstances, does not accord with the evidence.  We have now been provided with a brief notice of the evidence given by Mr Burt on this issue and we are satisfied that the Tribunal’s conclusions in paragraph 56 were based on a proper consideration of that evidence.  In summary, Mr Burt’s evidence was that because some of the material Miss Goudie had sent was in category 4, and that no mitigating circumstances were put forward, the decision to dismiss was made, in accordance with all others who were involved in similar category offences.  Having said that, most of the questions set out at the bottom of the matrix which might be regarded as mitigating factors were in fact answered already by the detailed email analysis which the Appellants had carried out and by the subsequent form completed by the Respondent during the investigatory part of the process.
39
One is therefore left with what we regard as the central issue of this appeal; namely, was the Tribunal right and correct in holding that the Appellants acted unreasonably in failing to reveal the matrix?
40
Their background reasons were set out in paragraph 74 of their decision as follows:
74
“These facts related to the application of the matrix to the particular case are crucial because the Applicant's ignorance of them meant that she did not have the opportunity to address the application of the matrix criteria to her case.  For example, she did not have the opportunity to argue whether material was indeed category 3 or category 4.  They had shown her the e-mails, and said that they were found to be offensive, but she did not know of their specific approach to the evidence, and the way in which it dictated the outcome for her.”
41
We cannot fault the Tribunal’s reasoning on this aspect of the case.  As the Tribunal found, in the light of Mr Burt’s evidence, the matrix had such a direct impact on the outcome of the disciplinary process in terms of the categorisation of the material and what sanction flowed from that categorisation, it was clearly important within the overall fairness of the disciplinary process for the employee to be aware, certainly in general terms, of how the employers graded this material and the sanctions it applied; and, further, what mitigating factors might impact on the eventual outcome.
42
We therefore agree with the Tribunal on this issue, that the employer’s failure on this aspect of the procedure took them outside the range of reasonable responses, which range is applicable both to the procedural as well as the substantive aspects of their decision: see Sainsbury's Supermarkets Ltd v Hitt [2003] IRLR 23.
43
This failure was not cured by the appeal process, since Mr Devlin did not have the matrix in front of him but relied on the assurance that it had been followed.
44
In relation to that appeal hearing, Mr Williamson criticises the Tribunal’s finding in paragraph 61 that the Respondent must have named other employees as comparators at the appeal hearing.  The notes of that appeal meeting were in front of the Tribunal and other than Kelly Gibbs no other employee was specifically named.  Indeed, the complaint made was, in general terms, in relation to the manner in which Nat West staff had been treated as compared to the Royal Bank’s staff.
45
We have also now seen the notes of evidence on this aspect of the matter.  Cogi Bingham the Respondent’s representative at the appeal hearing, has no recollection of specific names being mentioned at the appeal, neither did the Respondent herself; and we therefore find that the Tribunal’s finding on this aspect was perverse.
46
Further, they also found that Mr Devlin had failed to give fair consideration to the consistency arguments being put forward by the Respondent.  Again, in the light of the sole finding of fact by the Tribunal within their decision, that Mr Devlin had carried out further enquiries after the appeal hearing in relation to this issue, we cannot find that that conclusion by the Tribunal was justified.
47
Accordingly, we would not seek to interfere with the Tribunal’s finding of unfair dismissal.
48
The matter, however, does not end there.  The Appellants had made submissions before the Tribunal in relation to contributory behaviour under section 123 of the Employment Rights Act 1996 and they failed to make any findings on that aspect of the case: see Portsea Island Mutual Co-operative Society Ltd v Rees [1980] ICR 260, where at page 264 Kilner Brown J said thus:
“There was plainly an obligation upon the chairman of the industrial tribunal to make some reference to the question of contribution…

When contribution is in issue there is always some reference in the decision.”
49
Further, although the issue was not raised in submissions, the Tribunal did not consider the application of a Polkey deduction, on the grounds that even if proper process had taken place dismissal would have still resulted.
50
We raise the issue during the hearing as to whether the Tribunal of its own motion should have considered whether dismissal might have occurred even if a fair procedure had been adopted, or whether it was for the Appellants to adduce evidence and to raise the issue. 
51
We are aware that different divisions of the EAT have expressed their view in different ways on this issue.  In both Steel Stock Holders (Birmingham) v Kirk [1993] IRLR 515 and Boulton and Paul Ltd v Arnold [1994] IRLR 532 the EAT emphasised that it is not for the Tribunal to embark on an independent investigation of the facts and circumstances to see whether a fair dismissal might have been justified if a different approach had been adopted.
52
However, the Scottish EAT in Fisher v California Cake & Cookie Ltd [1997] IRLR 212, Lord Johnston presiding, took the view that at least where there is evidence supporting the view that dismissal might have occurred in any event, the Tribunal will err in law if it fails to address that issue.
53
In this case the offensive material and any relevant mitigating factors were in front of the Tribunal in evidence and it seems to us inevitable that the Tribunal should have dealt with this issue, particularly as they had been in part alerted to this issue by the employers raising the issue of contributory behaviour, which issue is often closely linked to a Polkey deduction.  In the light of all we know about the case, it seems likely that a considerable Polkey deduction was appropriate.
54
Accordingly, we would remit this matter back to the same Tribunal who, in any event, have to deal with a remedies hearing, when they can also consider the issues of contributory behaviour and a Polkey deduction.
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