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JUDGE D SEROTA QC
1
This is an appeal by the Respondent employer from a decision of the Employment Tribunal at London (South), chaired by Mrs JAJC Gleeson, that was promulgated on 18 February, in which the Employment Tribunal held that the Applicant was not prevented by illegality from making a claim of race discrimination.
2
We feel bound to say at the very outset of this judgment that the Employment Tribunal, perhaps understandably because of the state of the material before it, did not analyse why the contract of employment was illegal (we shall come to this).  Neither did it identify precisely what the allegations of discrimination were that were being made by the Applicant.
3
The Applicant’s IT1 was prepared by the Applicant and having read through it several times it is by no means clear what the specific allegations of discrimination were.  It is quite clear that Mr V complained that he did suffer abuse from his supervisor, and possibly detriment because of abuse, but it is unclear to what extent a case was made on the basis of differential treatment on the grounds of race.  He was dismissed from his job but it is by no means clear that he asserted that the dismissal was in fact itself a discriminatory act.
4
We should point out that Mr V is a Croatian who is seeking asylum in this country.  He was not permitted to take up paid employment in this country without Home Office consent.
5
We refer to the findings of the Tribunal.  In June 1992, two months after his visitors’ leave expired, the Applicant applied for asylum in the United Kingdom and it was on terms that he might not take up paid or unpaid employment without the consent of the Home Office.  He never made any such application and the letter from the Home Office was never so endorsed.  He speaks and reads English and the letter was perfectly clear.
6
In August 1999 he made an application for a graduate training application under a new scheme which made it possible for those with overseas qualifications to train as UK teachers.  The teaching experience relied upon was not supported by any documentary evidence and the Tribunal considered it likely that what was put forward was a fabrication.
7
Further, he incorrectly ticked the box which indicated he had no right of abode in the United Kingdom and did not tick a box indicating he needed a work permit.  The Applicant still did not seek to have his SAL (Standard Acknowledgement Letter) stamped.
8
On 4 November he applied to Addey and Stanhope School (the Respondent) for a post as a graduate trainee teacher.  He again indicated he did not need a work permit, though the final decision on his asylum appeal was pending.  The form stated a check would be made on his work permit status but the Governors relied on TimePlan to make that check and it never was made.
9
On 8 November 1999 the Applicant began paid employment at Addey and Stanhope School.  He continued to claim State Benefits throughout his employment and to make fraudulent statements as to his employment status to enable those claims to continue.  That is clearly highly damaging to the Applicant’s credibility but it seems to us to have little to do with the issue we have to determine.
10
In July 2000 the Applicant was dismissed from the Respondent’s employment.  He was still claiming benefit.  On 18 June he received exceptional leave to remain in the United Kingdom until November 2003 and from that point was legally entitled to work.
11
The matter was put in this way by the Employment Tribunal:
6
“The circumstances of the contract were such that had the Respondent discovered them, it might well have been entitled to void the contract for illegality.  The Tribunal was not greatly impressed by the Applicant’s attempt to claim that the Respondent’s own lack of double-checking absolved him from the falsehoods on his application forms.”
12
We do not consider that the Employment Tribunal really appreciated, no doubt because no submissions were made to them, the true gravity of the situation.  It is quite clear that criminal offences in relation to the employment of Mr V were committed both by him and by the Respondent.
13
Section 8 of the Asylum and Immigration Act 1996 makes it a criminal offence, subject to defences, which do not seem to apply in this case, for someone to employ an asylum seeker who is subject, as the Applicant was, to a condition precluding him from taking up the employment.

14
So far as the Applicant was concerned, under section 24 of the Immigration Act 1971, because he failed to observe a condition of the leave, (and the condition imposed on his leave to remain in the United Kingdom was that he should not undertake any employment) he also committed a criminal offence.  It seems in those circumstances manifest that both the inception and the performance of this contract were illegal.
15
Mr Sykes, who has appeared on behalf of the Respondent, sought to persuade us that there was no evidence that the performance of the contract was illegal, although Mr Bryant tells us he did make this submission to the Employment Tribunal.

16
It seems to us, on the facts as found by the Employment Tribunal and by virtue of the application of the statutory provisions to which we have referred, that it is manifest that not only the inception of the contract was illegal but so was its performance.

17
The hearing before the Employment Tribunal, had begun and it had indeed got to the stage where the Applicant was reading out his witness statement and, we are told, was some half-way through, when it was appreciated by the Respondent for the first time that the Applicant was, in fact, employed illegally.  The Employment Tribunal, therefore, began to consider whether, in fact, he could make out a case.
18
The argument that appears to have been put forward, on behalf of the Respondent was that the Applicant could not make any claim, under the Race Relation Act 1976 for discrimination, because his contract was illegal, both in inception and in performance.
19
The Employment Tribunal’s attention was drawn to two relevant authorities, which have been referred to us as well: Leighton v Michael [1995] ICR 1091 and Hall v Woolston Hall Leisure Limited [2000] IRLR 578.
20
The Employment Tribunal came to the conclusion that the discrimination suffered by the Respondents and the way in which he was supervised amounted to discrimination.  The discrimination which he claimed, and this was a submission made by Mr Bryant:
14
“…is founded in the performance of the contract, and the Tribunal does not consider the -Applicant’s discrimination claim is so inexplicably bound up with his illegal conduct that we cannot permit the matter to proceed to a full hearing on the merits.”

And they therefore allowed the matter to go to a full hearing on the merits.
21
It is right to say that there is no analysis in the Employment Tribunal’s decision of what the specific allegations were.  It is simply put in the general way that: 
13
“…the Respondent discriminated in its treatment of him during his employment as a graduate trainee teacher, and in particular in the manner in which he was supervised during that employment.”
22
The law, as it seems to us, it that the distinction must be drawn between cases where, under an illegal contract, the employee seeks to enforce a contractual right and those cases where the employee seeks to enforce a right in tort.  It is clearly established that claims for discrimination on the grounds of sex and race are in fact claims in tort.
23
In so far as contractual claims are concerned, it is quite clear that where a contract is illegal in its inception, as opposed to in its performance, neither party can enforce rights under that contract.
23
Where the contract is capable of lawful performance but is performed in an illegal way, an employee cannot enforce contractual rights if he has actively participated in the illegal performance and it is a question of fact in each case whether there has been a sufficient degree of participation by the employee.
24
It is right to say that nearly all the cases relating to illegal contracts of employment relate to contracts which are not illegal per se, but relate to contracts where the performance of the contract has become illegal because of the manner in which matters such as National Insurance or Income Tax are dealt with.
25
In those circumstances, where the employee has clearly and deliberately participated in the illegality he cannot and is precluded by reasons of public policy from making claims under the contract, including claims for unfair dismissal.  But that does not apply to the claims in tort for sex and race discrimination.
26
In the case of Leighton v Michael [1996] IRLR 67 the employee worked in a fish and chip shop and when the business was taken over by a new employer the new employer refused to deduct tax and NIC from her wages.  She sufficiently participated in the illegality to prevent her, perhaps, from making a contractual claim; but she claimed in respect of sexual harassment and victimisation.  Her claims were dismissed by the Employment Tribunal on the basis that the carrying out of her contract of employment involved a fraud on the revenue.
27
The EAT, presided over by Mummery J, allowed the appeal.  The Employment Appeal Tribunal accepted that where the employee’s claims were directly founded on a contract, tainted with illegality, they would be treated as unenforceable on the grounds of public policy.

28
However, the Employment Appeal Tribunal went on to say this:

“Protection under the Act of 1975 against sex discrimination involves a reference in the contract to determine whether the person is “employed” within the meaning of the statute.  But the claim of sex discrimination does not involve enforcing, relying on, or founding a claim on the contract of employment in brief.  The right not to be discriminated against on the grounds of sex is confirmed by statute on persons who are employed.  There is nothing in the statute to disqualify a person who is in fact employed from the protection by reason of illegality and the fact of or in the performance of the contract of employment.  There is nothing in public policy to disqualify a person protection of the statute if the claim to the statutory protection is not founded on or is not seeking to enforce contractual obligations.”

29
This decision did not receive universal approval but was considered by the Court of Appeal in Hall v Woolston Hall Leisure Limited [2000] IRLR 578.  At paragraph 46 Peter Gibson LJ, whose judgment was agreed by Mr Justice Moore-Bick, had this to say:
46
“It is undoubtedly correct that where the complaint is of sex discrimination by dismissing an employee, the employee must establish that she was employed and was dismissed from that employment, so that to that extent reliance must be placed on the contract of employment.  But in my judgment it could not properly be said that the complaint of sex discrimination by dismissal was based on the contract of employment, still less that her claim of such discrimination was so closely connected with or inextricably bound up or linked with the acquiescence by the employee in the unlawful failure by the employer to deduct PAYE and NIC that the court would be seen to be condoning unlawful conduct by the employee.  It is the sex discrimination that is the core of the complaint, the fact of employment and the dismissal being the particular factual circumstances which Parliament has prescribed for the sex discrimination complaint to be capable of being made.  The illegality consists only of the employer’s mode of paying wages.  In my judgment Leighton v Michael was rightly decided and the awareness of the employee that the employer was failing to deduct tax and NIC and to account to the Revenue does not of itself constitute a valid ground for refusing jurisdiction.”
30
Mr Bryant submitted to us that the approval of Leighton v Michael was in relation to the distinction between statutory claims for unfair dismissal and claims for sex discrimination for the purposes of applying public policy doctrine of illegality.
31
His Honour Judge Peter Clark, in two decisions of Hall v Woolston Leisure Ltd at first instance and in the case of Chiltern v HM Prison Service, had taken the view that both statutory causes of action depend on the contract as a prerequisite for the claim and then would be barred if the contract of employment is illegal.
32
In our view, Mr Bryant is correct in his submission that the approval of the decision in Leighton v Michael relates to the correctness of the distinction between the statutory causes of action in tort and those based upon contract.
33
Peter Gibson LJ’s dicta relate to discrimination claims, on the basis of sex discrimination.  In our submission by analogy, his reasoning must also apply to race discrimination because of the close similarity of the language of the relevant statements.  It therefore follows the correct approach of the Tribunal in a discrimination case should be to consider whether the Applicant’s claim arises out of, or is so closely connected and inextricably bound up or linked with the illegal conduct of the Applicant that the Tribunal should not permit the Applicant to recover compensation, thus appearing to condone his conduct.
34
It is quite clear from what we have already said that the mere fact of dismissal would not be regarded as being so closely connected or inextricably bound up or linked with illegal conduct if the dismissal is on grounds that would amount to race discrimination.  However, we remind ourselves that a claim for race discrimination under the Act at section 4, subsection 2 can relate both to the course of the employment and the dismissal or subjection to detriment.
35
We read section 4 (2) (b)
4
(2)
“It is unlawful for a person, in the case of a person employed by him at an establishment in Great Britain, to discriminate against that employee – …

(b)
in the way he affords him access to opportunities for promotion, transfer or training, or to any other benefits, facilities or services, or by refusing or deliberately omitting to afford him access to them; or

(c)
by dismissing him, or subjecting him to any other detriment.

We asked Mr Sykes under what provisions of section 4 his client was making his claims and he said both under section 4 (2) (b) and under section 4 (2) (c).
36
It seems to us that the Employment Tribunal must apply the test set out by Peter Gibson LJ at paragraph 42 of Hall v Woolston Hall Leisure Ltd.  It seems to us prima facia that if a claim falls within section 4 (2) (b) it will be so closely or clearly connected or inextricably bound up or linked with illegal conduct that no claim should lie.

37
It may well be, because it is by no means clear to us that some of the claims made by the Applicant in this case, relating to the manner and extent of his classroom supervision and other supervision, would fall within section 4 (2) (b).  On the other hand, the dismissal and possibly detriment caused by abuse might not.
38
In those circumstances, it seems to us, that this appeal must be allowed to the extent that this case should be sent back for a further hearing by the Employment Tribunal to determine the relevant facts and whether the allegations made by the Applicant do, or do not, fall within the formula, to which we have referred, set out by Peter Gibson LJ.
39
With a view to ensuring that this matter can be dealt with fairly and expeditiously, we would be minded to give directions today to ensure that proper particulars are given of the specific nature of the allegations that are made and then the Employment Tribunal can consider whether they are made out factually and whether in fact they are sufficiently divorced from the illegal conduct of the Applicant as to allow him to found a claim for discrimination on the grounds of race.
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